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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA
No. 12-CR-10044-DPW
V.

INOCENTE ORLANDO MONTANO

DEFENDANT’S SENTENCING MEMORANDUM

Defendant, Inocente Orlando Montano, respectfully submits the following memorandum,
attached report, and related appendix submitted by retired General Mauricio Ernesto Vargas to
assist the Court with sentencing.

On September 11, 2012, Mr. Montano was charged in a six-count superseding
information charging him with immigration fraud, in violation of 18 U.S.C. § 1546(a) (Counts 1,
3,5, and 7), and perjury, in violation of 18 U.S.C. 8 1621(2) (Counts 2, 4, and 6). Mr. Montano
has been supervised by Pretrial Services since the date of his release on specific conditions on
August 24, 2011. One of the conditions imposed was that he remain in home confinement and it
has been monitored with an electronic bracelet.

Mr. Montano submits that a sentence of five years of probation, is sufficient, but not

greater than necessary, to effectuate the purposes of sentencing set forth in 18 U.S.C. § 3553(a).
This is a modest downward departure or variance from the applicable guidelines range of 15-21
months established by this Court at day one of the sentencing hearing conducted on January 15,
2013. The government’s arguments in support of a sentence that is nearly three times the high
end of this range are fundamentally flawed. First, the purported record of human rights

violations that the government attributes to Mr. Montano as a member of the Salvadoran military
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and in his capacity as Vice Minister of Public Security is based upon an erroneous understanding
of the country’s military and governmental hierarchies during the relevant time period. More
importantly, the information compiled by the government’s expert to support these assertions is
unreliable. Second, there is no basis in fact for the government’s suggestion that Mr. Montano’s
history in El Salvador, including his alleged complicity in the Jesuit Massacre of 1989, is
relevant to the offense conduct in this case. He had no hand in that event and there has never
been any attempt or threat to prosecute Mr. Montano, for any reason, by the Salvadoran
government from the point at which the Jesuit killings took place in 1989 to the present day. Mr.
Montano had no reason to flee to the United States and lie on immigration forms in order to

avoid a prosecution in his country that did not exist and would, for various reasons, never occur.

Background

A. Offense conduct.

After a string of devastating earthquakes in January and February of 2001, El Salvador
was designated for the Temporary Protected Status (“TPS”) Program by the United States
Department of Justice and the Immigration and Naturalization Service. See Federal Register,
Vol. 66, No. 47, Friday March 9, 2001,

http://www.justice.gov/eoir/vll/fedreg/2000_2001/fr09mr01N.pdf. This designation allows

foreign nationals to remain in the United States legally if their home country has experienced an

! The background provided here represents an extremely truncated summary of the
substantial biographical information presented in the PSR.
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ongoing armed conflict, environmental disaster, or other extraordinary and temporary conditions.
As result of the significant damage to El Salvador’s infrastructure, poor overall living conditions,
and health concerns for the general population, the country was not able to adequately handle the
return of its nationals in the wake of these natural disasters. 1d. All Salvadoran citizens who
had been “continuously physically present” in the United States since March 9, 2001 and had
“continuously resided” here since February 13, 2001 were eligible to receive this immigration
benefit. 1d. Those who could not meet this requirement were automatically disqualified. To
maintain eligibility for TPS, those who were previously granted the benefit were required to re-
apply approximately annually.

The immigration form used to apply for the TPS benefit is the 1-821. Any individual
seeking TPS has to complete the 1-821 by answering all of its questions truthfully and then
signing an affirmation under the pains and penalties of perjury. Since there is a fixed date of
entry into the United States (February 13, 2001) that determines a Salvadoran national’s
eligibility for TPS, the answer to that question is material to the ultimate determination of United
States Immigration authorities. The criminal charges that Mr. Montano accepted responsibility
for relate to his submission of 1-821 forms in 2007, 2008, and 2010. In each of those
applications, Mr. Montano falsely stated that he had entered the United States on September 30,

2000 when he had in fact entered on July 2, 2001.

B. Mr. Montano’s history in the United States from 2001 to the present day.
Inocente Orlando Montano, now 70 years old, was born in El Salvador but has been

living in the United States since July of 2001. When he entered this country, he used his true
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name and date of birth. He was photographed and his fingerprints were taken as part of the
United States Department of Homeland Security (“DHS”) protocol for acquiring the Temporary
Protected Status (“TPS”) benefit.? During the decade plus that Mr. Montano has resided in the
United States, he has never attempted to use a false name or disguise his identity in any way.
Further, he has always lived in Massachusetts and has only had three different addresses, one of
which he remained at from 2003 through 2011. See PSR { 80.

Similarly, Mr. Montano has had stable and steady employment during his time in this
country. From 2003-2011, he worked at the NECCO Confectionary Manufacturing Plant in
Revere, MA. He was a factory employee who worked on a production line earning a little over
$14.00 an hour. See PSR 1 99. Because of the prosecution of this case, Mr. Montano lost his job
at the NECCO plant and he and his wife were forced to move in with his sister in Saugus,
Massachusetts during the time he has been on Pretrial Services supervision. See PSR {1 80, 99.

Mr. Montano has been compliant with the conditions of his release while on supervision.
On April 18, 2012, Mr. Montano was arrested at the Salvadoran Consulate in Boston. He was
there attempting to renew his Salvadoran passport so that he could continue receiving benefits
related to his military pension. Mr. Montano’s daughter receives these benefit payments in El
Salvador and depends on them for her day to day expenses. In order to continue the flow of
payments to his daughter, Mr. Montano needed to renew his passport and sign various
documents at the consulate. As result of his failure to communicate the situation adequately to

Pretrial Services, an arrest took place and Mr. Montano was brought before Magistrate Judge

DHS requires that applicants for the TPS benefit pay a “biometric fee” which includes
photograph and fingerprint processing. See http://www.uscis.gov/files/form/i-821instr.pdf
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Dein. After hearing from defense counsel, and a representative of the Salvadoran Consulate,
regarding Mr. Montano’s purpose for renewing his passport, Judge Dein released Mr. Montano
on April 19, 2012. Further, defense counsel filed a motion on Mr. Montano’s behalf to amend
the conditions of his release so he could renew his passport and secure his pension benefits for
his daughter. Judge Dein allowed the request. See Docket No. 38.

In terms of his health, Mr. Montano suffers from a number of debilitating physical
conditions. His bladder was removed in 2008 due to a diagnosis of cancer and he now has to
permanently use a colostomy bag. See PSR § 85. Following his bladder cancer surgery, he
developed a bacterial infection where the incision was made and experienced weakness in his
knees and ankle. The infection has persisted since that time and Mr. Montano is treated
regularly to control it by his primary care physician. See PSR { 86. Since the time of the
surgery in 2008, he has suffered through repeated urinary tract infections. Some of these have
led to hospitalizations at Brigham and Women’s Hospital. 1d. He currently takes at least four
different medications for treatment of the infection, acid reflux, and skin irritations. I1d. Further,
Mr. Montano has developed arthritis in his knees, shoulder, and ankles and walks with the use of
a cane. Lastly, he also suffers from irritable bowel syndrome and high blood pressure. See PSR
187.

Although the pendency of this prosecution has been incredibly stressful for Mr. Montano
given the order to remain in home confinement, his inability to work, his deteriorating health,
and his depressed demeanor, he has the unfailing support of family members here in the United
States. These include his wife, Maria, and his sister Nora and her children. Mr. Montano’s

remaining family include two adult children (one of whom is a member in good standing of the
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Salvadoran Armed Forces) as well as two brothers who currently live and work in EI Salvador.
During his lengthy time in the United States, Mr. Montano has never been arrested or
convicted of any criminal offense. He has also never been arrested or prosecuted for any
criminal offense in El Salvador. See attached Exhibit A, Certified documents from El Salvador.
From the date of his entry into the United States in 2001 to the present, no formal request has
ever been made by the government of El Salvador for Mr. Montano’s extradition to allow for a
criminal prosecution or to speak to law enforcement officials in connection with any criminal

investigation.

C. Background in El Salvador through 2001.

The United States of America had an intimate relationship with El Salvador and its
decade-long civil war from its beginnings in 1980. The Salvadoran government and its military
found themselves hopelessly entangled in a violent struggle with a number of well organized
leftist rebel guerilla groups (five in total) that coalesced into what is now known as the
Farabundo Marti Liberation Front (“FMLN”). This was a successful and extremely
sophisticated Marxist insurgency that was being supported by the flow of weapons from the
Soviet Union through Cuba, Nicaragua, Costa Rica and Belize. Fearing a communist takeover of
the local government such as had been seen in Cuba, former Presidents Ronald Reagan and
George H.W. Bush, Sr., encouraged the development of policies favoring financial and military
support for the government of El Salvador and its armed forces. President Ronald Reagan stated
“What we see in El Salvador is an attempt to destabilize the entire region and eventually move

chaos and anarchy toward the American border.” Address to the Nation on United States Policy
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in Central America, May 9, 1984. At the height of the war, this amounted to over one million
dollars of United States aid per day. This continued over the course of a decade and over a
billion dollars was funneled into the country for the specific purpose of maintaining the
country’s democratic government and preventing communist expansion generally in Central
America.

Inocente Orlando Montano interrupted his studies at the National University in El
Salvador in 1961 to attend military school between 1962 and 1966. At that time, he graduated
as a lieutenant and became a full member of the military. He served in various capacities
culminating in attaining the rank of colonel between 1963-1994. He was later able to complete
his studies and obtain a degree in engineering. During the latter part of his career in public
service, he was chosen by then President Alfredo E. Cristiani to serve in his cabinet as Vice
Minister of Public Security and later held a diplomatic post in Mexico . See Docket No. 48,
letter from Alfredo E. Cristiani.

During his time in the military, Mr. Montano (along with other members of the
Salvadoran armed forces) received specialized training from the American military. In 1982 he
attended a six month training program in Panama at the School of the Americas. He also trained
with United States Army Special Forces personnel at Fort Benning, GA.* The United States was
fully supportive of Mr. Montano, and the Salvadoran military generally, during this time and its

support was not limited to training sessions in Panama or within its own borders. The United

sAmerican Special Forces personnel were actively involved in training members of the
Salvadoran army’s Belloso Battalion which is referenced in the report of Professor Terry Lynn
Karl (“Karl report”) as an alleged repeated perpetrator of human rights violations. See Karl
report, pp. 41.
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States maintained a presence in El Salvador during its civil war in the form of various military
advisors and or intelligence personnel. El Salvador was broken down into a number of
geographical districts that surrounded the capital of San Salvador. Each of these districts
contained a Salvadoran military outpost and each outpost was attended by American
military/intelligence personnel who acted in an advisory capacity.

While involved with the Salvadoran military and its government, Mr. Montano traveled
to the United States on more than one occasion. In addition to the training he received at Fort
Benning, Mr. Montano also traveled to the United States in his capacity as Vice Minister of
Public Security in 1990-1991. He attended a specialized training program, run by the United
States Department of Justice, called the International Criminal Investigative Training Assistance
Program (“I.C.I.T.A.P.”). This program was developed in the United States and worked “with
foreign governments to develop professional and transparent law enforcement institutions that
protect human rights, combat corruption, and reduce the threat of transnational crime and

terrorism.” See I.C.1.T.A.P mission statement, http://www.justice.gov/criminal/icitap/.

Interestingly, this training took place in the wake of the Jesuit murders in 1989 at the time that
Professor Karl suggests Vice Minister Montano was actively obstructing the formal investigation
of those deaths.

Mr. Montano is a man of humble beginnings who obtained an education and rose through
the ranks of the Salvadoran military out of a true sense of patriotism. See Report of General
Mauricio Ernesto Vargas, “Vargas Report”. As a military engineer, he strove to improve
conditions in impoverished areas of El Salvador through programs designed to build schools,

athletic/recreational fields, and to modernize road and irrigation systems in rural areas. In 1973,
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Mr. Montano used his engineering skills to help with a humanitarian effort in Mexico after a
devastating earthquake the killed and or displaced thousands.

The most notable of Mr. Montano’s humanitarian efforts in El Salvador at the beginning
of the military conflict with the FMLN was the founding in August of 1985 of an orphanage
called “El Hogar Infantil de Zacatecoluca”. See Vargas Report. This effort was done in
conjunction with the aid of the local Catholic Diocese with whom Mr. Montano has always
enjoyed a relationship of mutual admiration. See Appendix to Vargas Report, Exhibit B, letters
of support from Mosignor Romeo Tovar Astorga, Bishop of Zacatecoluca. Finally, in October
of 1986, Mr. Montano was involved in another large scale humanitarian and rescue effort with
the Salvadoran military to help the victims of a large scale earthquake that affected central San
Salvador. These are just a few of the many examples of Mr. Montano’s positive public service

record which are detailed in the VVargas Report.

D. Motives for leaving El Salvador for the United States.

The deaths of the Jesuit priests had taken place in November of 1989 during the height
of the FMLN’s most ambitious offensive. Mr. Montano continued in his position as Vice
Minister of Public Security and then worked at his diplomatic position in Mexico through the
passage of the General Amnesty law that followed in 1993. Mr. Montano was never accused or
implicated in the Jesuit killings either before or after the implementation of amnesty which
derived from the formal acceptance of the Salvadoran Peace Accords. Colonel Guillermo
Alfredo Benavides and his confederates had been tried and convicted of the murders of the

Jesuits and two civilians and the amnesty law freed them all from their convictions and prison
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terms in 1993.

From 1993 until 2001, Mr. Montano remained in El Salvador living and working in his
diplomatic position in Mexico and later as a private citizen. Never once during that time was he
called before any judicial or military tribunal due to accusations of human rights violations or for
complicity in the murders of the Jesuits. During the decade between 1990 and 2000, the political
climate in El Salvador was not a threat to Mr. Montano, the amnesty law was firmly in place, and
the prosecutions and convictions of military leaders in other Central American countries had no
bearing whatsoever on his decision to leave for the United States in 2001.

Although the Karl Report implies that these events did influence Mr. Montano, it also
suggests, albeit indirectly, that El Salvador was the safest place for him to remain. Although the
political situation in the country changed in 2000 in a manner that supposedly favored a
prosecution of individuals tied to the Jesuit Killings in 1989, the General Amnesty was in no
danger of disappearing and there was no movement in the law enforcement and judicial
communities to change the situation.* See Karl Report, pp. 36. Prof. Karl suggests that many
judges were reluctant to engage in discussions of prosecutions out of fear of former high-ranking
military officers who were currently “powerful businessmen” who are described in the report as
a band of thugs that had ties to organized crime. Id. If this were truly the case, why would any
of them, including Mr. Montano, have chosen to leave El Salvador in 2001 or at any time?

Ironically, one of the things that truly did influence Mr. Montano’s decision to leave his country

*In 2008, even the FMLN relented and changed its position regarding the repeal of the
Amnesty law. Many say this was motivated by two concerns: first, the desire to see an FMLN
candidate ascend to the Presidency (Mauricio Funes in 2009) and second, the desire to shield
former FMLN military commanders from being prosecuted for war crimes and human rights
violations.
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was the loss of a large part of his life savings in several business ventures that floundered and
then came to an abrupt end (local cable television company/service provider and a car-
wash/service venture similar to Jiffy Lube in the United States). The reality was that he was
anything but a “powerful” businessman in his own country.

In addition to the financial difficulties he was experiencing, El Salvador was hit hard by
the aforementioned repeated major earthquakes in January and February of 2001. These
disasters caused hundreds of deaths, major landslides, the destruction of thousands of homes, and
the spread of disease due to problems with sanitation and the availability of clean water. See

http://www.justice.gov/eoir/vll/fedreg/2000_2001/frO9mr01N.pdf. After living through these

horrendous hardships, Mr. Montano made an understandable decision to relocate to the United
States and join other family members who were already there. It is beyond question that the
“threat” of prosecution for the deaths of the Jesuits had been non-existent in El Salvador for
more than a decade and thus had absolutely no relation to Mr. Montano’s decision to come to
this country. Although an error in judgement, it is clear that misrepresenting his date of entry
into the United States on various TPS forms was initially prompted by a desire to avoid returning
to a country that was literally in ruins and where his financial situation was at its nadir with no
hope of improving in the near future. Once Mr. Montano settled in the United States with his
family and engaged in steady employment, his motivations to stay were more related to his
ability to make a living and his desire to remain with his family in a place where he was

comfortable.

Argument
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Mr. Montano submits that the proposed sentence of five years of probation will be
“sufficient, but not greater than necessary, to comply with the purposes of sentencing.” 18
U.S.C. 8 3553(a).

The Court is required to compute the Guideline Sentencing Range (“GSR”) as a “starting
point and the initial benchmark.” Gall v. United States, 128 S.Ct. 586, 596 (2007). Here, there
is no dispute that the GSR is 15-21 months (level 14, CHC 1). However, the Guidelines are not
the sole, nor even the first among the factors that Congress has commanded the courts to apply in
section 3553(a). The Court “may not presume that the Guidelines range is reasonable” and must
“make an individualized assessment based on the facts presented.” Id. at 596-7. Indeed, “the
Guidelines are only one of the factors to consider . . . and 3553(a) directs the judge to consider
sentences other than imprisonment.” Id. at 602 (emphasis added). The Supreme Court later
emphasized again that the “Guidelines are not only not mandatory on sentencing courts; they are
also not to be presumed reasonable.” Nelson v. United States, 129 S.Ct. 890, 892 (2009)
(emphasis in original).

Thus, district courts are now permitted, indeed, directed to consider whether the
Sentencing Commission’s underlying policies, and/or their application to the facts of a particular
case, result in a sentence that is unreasonably high. See United States v. Kimbrough, 552 U.S.
85, 128 S.Ct. 558, 575 (2007); United States v. Boardman, 528 F.3d 86 (1st Cir. 2008);United
States v. Martin, 520 F.3d 87, 93-94 (1st Cir. 1998).

The First Circuit elaborated on the meaning and breadth of the so-called parsimony
principle in United States v. Yonathan Rodriguez, 527 F.3d 221 (1st Cir. 2008). In Rodriguez,

the First Circuit stressed that the Supreme Court ruling in Kimbrough requires a “more holistic
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inquiry” and that “section 3553(a) is more than a laundry list of discrete sentencing factors; it is,
rather, a tapestry of factors, through which runs the thread of an overarching principle.” Id. at
228. That overarching principle is to “impose a sentence sufficient but not greater than
necessary.” Id. Inreaching a decision on what constitutes an appropriate sentence, the district
court should “consider all the relevant factors” and *“construct a sentence that is minimally

sufficient to achieve the broad goals of sentencing.” Id. (emphasis added)

l. An Upward Departure or Variance Pursuant to U.S.S.G. § 4A1.3 is not
Warranted.

The government urges an upward departure pursuant to U.S.S.G. 84A1.3. This guideline
allows for an upward departure if “reliable information” indicates that the defendant's criminal
history category substantially under-represents the seriousness of his criminal history or the
likelihood the he will commit other crimes. In this case, the Court should not depart upward
under 84A1.3 because the information presented by the government is not the type of “reliable”
information that typically supports this departure.

In 84A1.3, the Sentencing Commission delineated certain types of information which
would typically be considered “reliable”:

a. Prior sentence(s) not used in computing the criminal history category (e.g.

sentences for foreign and tribal offenses).

b. Prior sentence(s) of substantially more than one year imposed as a result of
independent crimes committed on different occasions.

C. Prior similar misconduct established by a civil adjudication or by a failure to
comply with an administrative order.
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d. Whether the defendant was pending trial or sentencing on another charge at the
time of the instant offense.

e. Prior similar adult criminal conduct not resulting in a criminal conviction.

See U.S.S.G. § 4A1.3(2)(A-E) (emphasis added). The guideline specifically distinguishes the
type of information listed above from arrest records, stating “[a] prior arrest record itself shall
not be considered for purposes of an upward departure under this policy statement.” U.S.S.G. §
4A1.3(a)(3). This guideline policy statement recognizes the limitation on the value of an arrest
as information about a defendant’s criminal propensity. See United States v. Zapete-Garcia, 447
F.3d 57, 60-61 (1* Cir. 2006) (noting the distinction between direct evidence of past criminal
behavior and mere arrests that may or may not have been the result of wrongdoing, and noting

that “arrest “happens to the innocent as well as the guilty’”citing Michaelson v. United States,
335 U.S. 469, 482 (1948)). This limitation is relevant here, as the information presented by the
government is in the nature of an accusation whose underlying facts have never been litigated,
Montano has not been criminally charged in El Salvador for his alleged role in the Jesuit
massacre, and the information presented by the government relies upon a series of inferences and
speculation, and does not rise to the level of direct evidence which courts have deemed “reliable”
for the purpose of departing upward under § 4A1.3.

Although, as the government notes, a criminal history departure can be based on conduct
that “was neither charged nor the subject of a conviction” (Gov. Mem. at 26), in practice it is

rare and done only when sufficient indicia of reliability exists. Thus, for example, in United

States v. Brewster, 127 F.3d 22, 27 (1* Cir. 1997) cited by the government in support of its
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request, the First Circuit affirmed an upward departure on the basis of the defendant’s history of
uncharged domestic violence, but only given the defendant’s refusal to disavow the allegations
when specifically given the opportunity to do so during a colloquy with the court, coupled with
his wife’s notarized statement authored under oath and police reports and issuance of a state
protective order which corroborated that statement. In United States v. Hardy, 99 F.3d 1242 (1*
Cir. 1996), also cited by the government, the court relied heavily on the fact that defendant never
objected the description of the facts underlying his prior, since vacated, convictions. Other
courts have noted that the policy statement in 84A1.3 focuses on the accused’s formal record and
emphasizes convictions and the cornerstone of reliability. United States v. Astronomo, 183
F.Supp.2d 158, 174-175 (D. Mass. 2001) (“to be sure, just because the Guidelines seem to give a
judge the discretion to look to criminal conduct rather than convictions, it does not mean that a
judge should do so. Once one ventures past formal convictions and formal sentences, one is in
troubling territory . . . While 84A1.3 is phrased broadly, in fact the cases in which upward
departures have been granted typically involve some sort of formal proceeding - a formal
investigation by the police, a vacated sentence, or some official act that gives credence to the
additional criminal conduct.”). See also United States v. Flores, 230 F.Supp.2d 138 (D. Mass.
2002) (rejecting government’s request to depart upward under 4A1.3 to count a conviction
vacated in the state court, and noting that the underlying facts of the conviction had never been
litigated); United States v. Pena, 268 F.Supp.2d 65, 68-69 (D. Mass. 2003) (declining to depart
upward in lieu of lack of reliable information and distinguishing case from United States v.
Footman, 66 F.Supp.2d 83 (D. Mass. 1999) in which defendant made admissions about his prior

criminal conduct);United States v. Ryan, 964 F.Supp.526 (D. Mass. 1997) (rejecting
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government’s request to depart upward under 4A1.3 for witness charged with criminal conduct,
where individual was granted immunity from prosecution for those activities and where evidence
of those activities was speculative).

Furthermore, at least one court has held that under 84A1.3, an upward departure cannot
be grounded on foreign criminal conduct of which the defendant had not been convicted. See
United States v. Chunza-Plazas, 45 F.3d 51, 56 (2d Cir. 1995). First, the Chunza-Plazas court
noted that the guidelines give special attention to the role of foreign convictions and sentences in
determining criminal history category, noting that not even foreign sentences may be used
initially in determining criminal history category (U.S.S.G. §4A1.2(h)) but may be used as a
basis for an upward departure. The court went on to note that:

In light of these precise provisions as to how charges and foreign sentences may be

used, it is significant that nowhere do the guidelines specifically authorize the use

of unrelated, uncharged foreign criminal conduct, or even foreign arrests, for a

departure in the criminal history category.

Id. The Chunza-Plazas court then rejected the government’s argument that the upward departure
was justified under 4A1.3(e) (“prior similar adult criminal conduct not resulting in a criminal
conviction™), noting that Chunza-Plazas’ alleged acts of terrorism, homicide, and drug dealing in
Columbia were not similar to his possessing false U.S. immigration and social-security

documents. The court also rejected the government’s contention that Chunza-Plazas came to the

United States to avoid punishment for his misdeeds in Columbia. Id. at 57.°

*Although the First Circuit in United States v. Brewster rejected the Chunza-Plazas view
that a criminal history departure under 4A1.3(e) must be based on similar conduct, it did not
address the portion of Chunza-Plazas dealing with foreign criminal conduct. Brewster, 127 F.3d
at 27. As discussed above, the reliability of Brewster’s prior misconduct was not seriously in
contention given his refusal to disavow the allegations during a colloquy with the court.
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Although the government urges this court to look at United States v. Boskic, as a “useful
guide” (Gov. Mem. at 26), to applying 84A1.3 in a situation where the prior criminal conduct is
foreign and uncharged, it is not a useful comparison. In Boskic the defendant’s prior underlying
conduct of murder was not disputed. In departing upward under 84A1.3 this court specifically
relied upon the fact that Boskic “ha[d] admitted to participating in multiple murders.” See
United States v. Boskic, No. 04-10298-DPW, Transcript of Sentencing Hearing (“Sent. Tr.”) at
27, 22,51. See also United States v. Boskic, 545 F.3d 69 (1% Cir. 2008).° Boskic’s admissions

satisfied 84A1.3's requirement of reliability. That type of reliable evidence is not present here.

Il. There is no Basis for Raising the Offense Level Pursuant to U.S.S.G. §5K2.0.

The government cites the Boskic case for the proposition that the base offense level
applicable in Mr. Montano’s case is insufficient and does not capture the “real offense conduct”
in this case. This argument is wholly dependent on the premise that Mr. Montano fled from El
Salvador to avoid prosecution there for alleged human rights violations including the murders of
the Jesuits and two civilians in 1989. It is for that reason that the government suggests this court
should utilize 18 U.S.C. 8 1073 by analogy to set the base offense level, as it did in Boskic, in

Mr. Montano’s case as a better way to calibrate the seriousness of the offense.

®Although the government requested an upward departure pursuant to §4A1.3 in United
States v. Carlos de Graca Lopes, Criminal Action No. 07-CR-10437-MLW, the district court
declined to address the issue in light of its decision to depart upward under 85K2.0, given
substantial evidence that the defendant fled to the United States after being arrested, questioned,
and ordered not to leave his home country. A review of the Lopes case indicates that the
evidence presented by the United States regarding Lopes prior misconduct was more substantial
than that presented here, the district court characterized it as “considerable” and noted that it
included multiple witness statements. See Sentencing Transcript at 70-71.
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This argument is valid only in the instance where the government can establish that a
person “can be prosecuted for his actions and flees”. See United States v. Frank, 864 F.2d 992,
1007 (3" Cir.1988), Emphasis added. Mr. Montano concedes that Section 1073 can be applied
regardless of whether formal criminal charges were pending against him in El Salvador prior to
his departure in 2001. However, the government’s argument fails in suggesting that Mr.
Montano could have been prosecuted in El Salvador for the Jesuit murders prior to his departure.
The general amnesty law that was in place from 1993 forward eliminated the potential for
prosecution in El Salvador and that distinguishes Mr. Montano’s situation from that of Boskic.
Further, this court referenced Section 1073 in Boskic’s case because he had personally admitted
to committing acts of violence in his home country; Mr. Montano maintains his innocence
regarding any participation in the Jesuit murders or in human rights abuses in El Salvador.
Similarly, the government’s reference to United States v. Lopes, No. 07-10437-MLW for the
proposition that an upward departure in offense level is appropriate here fails for the same
reasons. It was established in the Lopes case that the defendant had criminal charges pending
against him in Cape Verde for assaulting prisoners in his custody. See Gov. Mem. pp. 25. No

criminal charges have ever been filed in El Salvador against Mr. Montano.

I11.  The Karl Report and Relevant Conduct cited by the Government do not
Form a Valid Basis for a Sentence Above the Applicable Range.

Under 18 U.S.C. 8 3553 (a), the Court must evaluate the information before it concerning
Mr. Montano’s history and characteristics. This is premised on the proposition that the
information is accurate and conveys credible facts that can be referenced to aid the Court in

making a sentencing decision. As explained in more detail below, the government has presented
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a report by Prof. Terry Lynn Karl that does not present a complete and or reliable picture of what
was happening in El Salvador during the time of its civil war. It is based upon a limited
knowledge of the country’s laws, governmental, and military hierarchies. The government has
also made much of Mr. Montano’s responses to other questions answered on the 1-821 regarding
prior military service. The suggestion is that these answers evidence his desire to hide his
military background while here in the United States. Like the Karl Report, the government has
not given the Court all of the information surrounding why those answers were given and made a

suggestion that is out of context.

A Mr. Montano is Not Responsible for the Human Rights Abuses cited in the
Karl Report.

The GSR that applies in this case (15-21 months) more than captures the offense conduct
which is succinctly described as follows: false statements made by Mr. Montano in the 1-821
application for three separate years, signed under the pains and penalties of perjury, specifically
regarding his date of entry into the United States. As described above, Mr. Montano’s decision
to enter and remain in the United States was made in the wake of the natural disasters and
financial difficulties that negatively affected his day to day living situation in El Salvador.
There is no evidence that he was so plagued by any real or even speculative fear of prosecution
for human rights violations in El Salvador that he felt an irresistible desire to flee. The fact that
he remained in El Salvador for a decade after the Jesuit murders is significant evidence that
undermines the government’s contentions. Ultimately, the Karl Report’s attempts to link Mr.
Montano to these murders and to a lengthy list of human rights violations perpetrated by

Salvadoran military elements are tenuous and misinformed.
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In order to present the Court with a rebuttal to the Karl Report’s assertions in this regard,
Mr. Montano has previously submitted the report of retired General Mauricio Ernesto Vargas.
See Docket entry 72, “Vargas Report”.” General Vargas is currently a respected businessman,
religious activist, political analyst, and Professor at the Colegio de Altos Estudios Estrategicos
(CAEE) in his native El Salvador. General VVargas was a respected member of the Salvadoran
military that was asked to be a part of the special Commission formed to discuss and generate the
Chapultepec Peace Accords of 1993. The Commission was composed of representatives of both
sides of the conflict, the government /EIl Salvador Armed forces (“ESAF”) and the FMLN. He
was a signatory on this peace agreement and can offer this Court a unique view into the
Salvadoran military command structure and the events surrounding the murder of the Jesuits in
1989.

Further, General Vargas describes the organized campaign of propaganda and
misinformation carried on by the FMLN during the Salvadoran civil war and offers a more
balanced and accurate view of events than Prof. Karl. The main goal of the FMLN"s efforts was
to win public support by casting the Salvadoran government and the military as oppressors and
murderous villains. The FMLN’s viewpoint was summarily adopted by the United States
Congressional Delegation, led by then Congressman Joseph Moakley, whose goal it was to lead
a partisan effort to end America’s financial and military support of the government of El
Salvador. Moreover the FMLN’s views permeate the United Nation’s Truth Commission Report

that this delegation helped generate. That report accuses Mr. Montano of complicity in the Jesuit

"Defense counsel submitted General Vargas’ original report written in Spanish. The
report is being translated for the Court’s and the government’s benefit and will be submitted
when received.
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murders because of his presence at a meeting in November of 1989 at which high-level members
of the military purportedly gave the order to kill Father Igancio Ellacuria and his associates at
the Catholic University (“UCA”). General Vargas presents information in his report that
exonerates Mr. Montano from any involvement in the deaths of the Jesuits.

United States Sentencing Guidelines Section 6A1.3 (a) advises that when any factor
important to the sentencing determination is reasonably in dispute, the parties are allowed an
opportunity to present information regarding that factor. Although the Court can consider this
information without regard to its admissibility under the rules of evidence applicable at a trial,
the information has to have a sufficient indicia of reliability to support its probable accuracy. In
this case, the government is utilizing the information provided in the Karl Report to
unnecessarily distract the Court from the real offense conduct in this case and attempt to obtain a
much higher sentence than the guidelines suggest.

As is highlighted by General Vargas, the Karl Report contains various factual errors and
relays a one-sided view of past events in El Salvador. It clearly minimizes the violent role of the
FMLN in the Salvadoran conflict as well as its forceful efforts to misinform the local population,
and the international community, about the government’s and the military’s activities. In the
case of United States v. Boskic, this Court stated that it saw a “certain due process problem that
is related to having someone charged with a particular crime and using that to obtain a sentence
for a much more severe crime”. See United States v. Boskic, 04-10298-DPW, Transcript of
Sentencing Hearing on November 26, 2006, pp. 16, Il. 18-21. This is precisely what the

government is attempting to do in Mr. Montano’s case through the use of the Karl Report.

-21-



Case 1:12-cr-10044-DPW Document 75 Filed 04/23/13 Page 22 of 34

One of the many points that the VVargas Report makes is that if there were any truth to
Mr. Montano’s complicity in a lengthy list of human rights violations as a member of the
Salvadoran military and Defense Ministry, why is there no evidence of any criminal
investigation, criminal conviction, or civil lawsuit naming him in El Salvador over the last two
decades? See attached Exhibit B, Appendix to the VVargas Report, Various certifications from El
Salvador indicating no criminal convictions for Inocente Orlando Montano. Granted, the
government’s arguments regarding the power of the so called Tandona’s membership and the
general fear they allegedly instilled in the populace might have kept people silent for the time
that they retained authority but that period ended long ago. Further, the remnants of the FMLN
formed a powerful political party in the aftermath of the Peace Accords. As cited in the Karl
Report, the FMLN became a strong voice in the Salvadoran legislature from the year 2000
onward. This culminated in the election of the country’s first FMLN party President, Mauricio
Funes, on March 15, 2009. Even in the wake of this unprecedented political shift, Mr. Montano
has not been accused, sought for prosecution, or been named in any wrongful death or other type
of civil lawsuit. Neither has he been named in a civil suit in the United States as have others
such as former Generals Jose Guillermo Garcia and Carlos Eugenio Vides Casanova in Florida.

The Karl Report misstates a number of points regarding Mr. Montano’s military career.
It is inaccurate to state that “Throughout Colonel Montano’s 30-year military career, he ordered,
abetted, and assisted, and/or commanded troops that participated in a strategy of state terror
against civilians.” See Karl Report, pp. 1. The Salvadoran civil war (during which 100% of the
human rights abuses cited by the Karl Report in Appendix 11 occurred) took place over a 12 year

period beginning in 1980; it did not last three decades. Further, the Karl Report fails to describe
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the positive humanitarian efforts made by Mr. Montano during his tenure in the Salvadoran
military as described in the VVargas Report. The civil war pitted the ESAF against the rebel
guerilla forces of the FMLN. Civilian casualties took place as result of this conflict, as they
would in any violent civil war, but it was not due to a targeted effort by the government and the
ESAF to harm the civilian populace. Moreover, many of these deaths occurred as result of the
FMLN?’s activities and abuse of the civilian population to attain its goals. Again, those instances
are entirely ignored by the Karl Report.

In another factually erroneous assertion, the Karl Report states that Mr. Montano was
sent to Chile to receive training in intelligence methods and that this circumstance necessarily
made him an admirer of Chilean General Pinochet. See Karl Report, pp. 38. This information is
purportedly derived from an interview with a former Salvadoran army Colonel who was a
commander of Mr. Montano’s. 1d. at footnote 163. It is not clear who conducted this interview
in October of 2012 or whether Mr. Montano was directly referenced by this individual. The
reality is that Mr. Montano never met General Pinochet and there is no formal documentation in
his Salvadoran military service record that indicates he ever received training in Chile or any
assignment in that country. See Vargas Report, pp. 38. Further, Mr. Montano was an engineer
and not an intelligence specialist while with the ESAF so he would not have received such
specialized training in that area. Id. Lastly, it is erroneous to state that Chile was ever
considered a leader in intelligence training methods by other Latin American countries.
According to General Vargas, El Salvador developed its own military intelligence protocols with

some guidance from the United States.
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The Vargas Report cites further factual errors in Prof. Karl’s conclusions that evidence
the use of unreliable informational sources and a fundamental misunderstanding of both the
command structure of the Salvadoran military and the governmental hierarchy. These repeated
inaccuracies cast serious doubt on the dataset provided to this Court and described as Appendix
Il of the Karl Report. See Karl Report, pp. 6. This is the table that lists the names of various
victims of human rights abuses, the units of the ESAF that were allegedly responsible for these
crimes, the dates of the incidents, and the dates of various military command assignments for
Mr. Montano. The acceptance of this information as reliable by this Court is of some moment as
Prof. Karl attributes over 1,000 violations of human rights to units or troops under Mr.
Montano’s command. 1d.

This table of information does not state that Mr. Montano ever gave specific orders to
commit each of these particular alleged abuses; it does not even offer proof that he personally
knew of any of these incidents. Prof. Karl’s argument regarding Mr. Montano’s liability for the
individual abuses allegedly committed by the troops in his charge is based in the civil legal
theory of “command responsibility”. This is the argument that she used to help obtain civil, not
criminal, judgements against former Salvadoran Generals Jose Guillermo Garcia and Carlos
Eugenio Vides Casanova in their South Florida 2002 case. See Romagoza et al. v. Garcia et al.,
434 F.3d 1354 (11" Cir.2007). One key element of the command responsibility doctrine is the
need to establish that the Salvadoran military and security forces were the main perpetrators of
the particular abuses and that Generals Garcia and Casanova held command positions at that

time.
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The Karl Report falls short in straining to connect Mr. Montano’s command assignments
with the lengthy list of human rights violations listed in Appendix Il. Utilizing the command
responsibility doctrine espoused by Prof. Karl, does her report establish with some indicia of
reliability that the human rights abuses listed (1) were exclusively committed by ESAF troops?
and (2) that Mr. Montano’s various military assignments gave him direct authority over battle
operations in the field? In terms of question one, the Karl Report attributes essentially 100% of
the deaths and human rights abuses that took place over the course of the Salvadoran conflict to
the ESAF. That is an extreme misstatement that is undeniably inaccurate. This is a consequence
of the United Nations Truth Commission findings which overwhelmingly blamed the majority of
violent acts in El Salvador’s civil war (85%) on state security forces, the ESAF and allied “death
squads”. The sources of information which form the basis of the Truth Commission report were
compiled with the help of an American Congressional Delegation and other liberal leaning
groups that championed the FMLN in their efforts to stop United States aid to the Salvadoran
government and the ESAF.

What Prof. Karl relegates to a handful of footnotes in her report and does not discuss in
any meaningful detail is that this same United Nations sponsored investigation found that the
FMLN Kkilled civilians, shot prisoners, and committed other war crimes.
http://articles.latimes.com/1993-03-18/news/mn-12349 1 war-crimes. The Marxist guerillas
adopted deliberate and approved policies that violated basic human rights and were aimed at
non-military and therefore illegitimate targets. 1d. The FMLN executed government officials in
war zones, planted land mines that killed innocent victims, and killed two United States military

servicemen. The Salvadoran government itself was critical of the Truth Commission findings
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saying it was biased and paid little attention to most of the crimes committed by the FMLN.
Vice President Francisco Merino stated “It really makes you wonder that such care was taken to
detail the information related to military officers in each case, but not with the murders and
kidnaping attributed to the FMLN...It suggests a certain imbalance.” 1d. The Salvadoran
public was also skeptical regarding the United Nations investigation and the concentration of
violent acts it attributed to one FMLN group, the People’s Revolutionary Army. The reaction
came because it was common knowledge that many other FMLN factions committed similar acts
of violence and human rights violations. Id. Thus, even in acknowledging the FMLN"s
contribution to war crimes and human rights abuses, the United Nations was still minimizing
their overall role in the violence. This is of importance as the lengthy listing of human rights
violations that were submitted via the Karl Report in Appendix Il may very well be attributable
to FMLN forces as opposed to ESAF troops associated with Mr. Montano. As added proof of
his non-involvement in the listing of incidents in Appendix Il of the Karl Report, Mr. Montano
has submitted the VVargas Report and its Appendix, Exhibit B. The Vargas Appendix contains
various certifications from the geographical areas cited in the Karl Report as being the locales
for various human rights abuses El Salvador. The documents from these districts of EI Salvador
contained in the VVargas Appendix indicate that no criminal cases or investigations are pending
against Mr. Montano.

More importantly, the VVargas Report highlights that Mr. Montano’s former position as
Executive Officer of the Belloso Battalion did not entail direct authority to oversee troop
operations in the field. General VVargas explains that as Executive Officer, Mr. Montano’s duties

would have been largely administrative in nature and would have been confined to the orderly
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oversight of various military installations in El Salvador that housed ESAF troops. As Executive
Officer of the Belloso Battalion, Mr. Montano would have remained at these military

installations and not been present on the battle field. In the Salvadoran military hierarchy, direct
orders to troops in the field would not have come from the Executive Officer of a specific ESAF

unit, they would have come from a field operations officer.

B. Mr. Montano had no Involvement in the Jesuit Murders.

As described in the Vargas Report, in November of 1989, the FMLN launched
coordinated attacks upon El Salvador’s key military bases and brought 2,000 combatants into the
capital city of San Salvador. The offensive was grand in scale and insurgents gained control of
various geographic zones both inside and surrounding the perimeter of the capital. During the
first night of the offensive, the FMLN attacked the residences of Salvadoran President Alfredo
Cristiani, Vice President Francisco Merino, the President of the Legislative Assembly, as well as
those of other governmental figures. The violence included the use of civilians as human shields
by FMLN guerillas. They also forced civilians to build fortified barricades to strengthen their
hold in these areas. Further, on November 12, 1989, FMLN forces took control of Santa Teresa
Hospital in the district of Zacatecoluca and destroyed it. This hospital was used to treat
wounded ESAF troops and many were killed as a result of that attack.

In an effort to combat the FMLN offensive and retain control of the capital city, a form of
martial law was imposed in which independent military units of the ESAF were given control
over each of the country’s jurisdictional zones. On November 13, 1989, the ESAF designated

that Colonel Guillermo Alfredo Benavides Moreno would be in charge of the military unit
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responsible for security of the Military Academy zone. This area encompassed the Office of the
Ministry of Defense, the headquarters of the ESAF (“Estado Mayor”), the residential districts of
Arce and Palermo (areas primarily containing the residences of members of the military which
were under attack from FMLN forces), the United States Consulate, and the area comprising the
Catholic University (“UCA”). Colonel Benavides and troops based at the Military Academy
were responsible for the deaths of the Jesuits and two civilians who accompanied them. They
were tried and convicted for their actions. These murders took place at the height of the chaos
created by the FMLN offensive. These actions were not sanctioned or ordered by Mr. Montano
in his capacity at the time as Vice Minister of Public Security for El Salvador.

In his detailed description of the governmental and military heirarchy existing in El
Salvador in November of 1989, General VVargas notes that Mr. Montano’s public security post
attached him to agencies such as the National Police, National Guard, and Treasury Police.
There is no dispute that none of these agencies were implicated in the deaths of the Jesuits.
Colonel Benavides, not Vice Minister Montano, had complete authority of the military elements
that were responsible for these actions. Mr. Montano’s position as Vice Minister would not have
given him such authority over the military units controlled by Colonel Benavides during a time
of military/national emergency. The Vargas Report describes that Mr. Montano did not have a
hand in the deaths of the Jesuits and the civilians at the UCA in November of 1989 and that he
did nothing to attempt to cover the tracks of those responsible or hinder that investigation in any
way.

C. Mr. Montano Never Purposely misled Immigration Authorities about his
History with the Salvadoran Military.
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During his time with the Salvadoran military, Mr. Montano trained with American
Special Forces Units here in the United States and worked alongside representatives of this
country in El Salvador during the civil war. In addition, he visited the United States as Vice
Minister of Public security in the early 1990's as part of the United States Department of
Justice’s I.C.I1.T.A.P. program devoted to curbing the potential for human rights abuses in El
Salvador and improving that country’s law enforcement techniques. It seems to strain credulity
that the United States government did not know who Inocente Orlando Montano was when he
entered the country in 2001. More than one United States governmental agency undoubtedly
had detailed information regarding former Colonel and Vice Minister Montano and his
name/identity would have been placed on some form of watch list if there was any reason to
believe he was a war criminal in El Salvador. America’s intimate involvement with the
Salvadoran civil war makes it highly unlikely that the government would not have been aware of
Mr. Montano’s presence here.

It is within this context that the government suggests Mr. Montano actively tried to hide
his military background from United States immigration authorities. How was that
accomplished? Mr. Montano never used a false name or identification and given his prior high-
level status within the Salvadoran government and military, it is highly unlikely that using his
true identification information would have helped him hide from any governmental agency.
Moreover, he lived at only three different addresses in Massachusetts, one for over ten years,
during his time in the United States. Again, not a tactic designed to avoid detection by the

authorities.
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The government focuses its argument that Mr. Montano actively tried to hide his
involvement with the Salvadoran military on the responses to three questions appearing in the
2008 and 2010 versions of the TPS application. See Gov. Memo. pp 7. Mr. Montano answered
“NO” to each of the questions listed. It is important to note that these questions did not appear in
the TPS application form prior to 2008 and Mr. Montano had been applying for the benefit since
his arrival in the United States in 2001. Further, Grand Jury testimony in Mr. Montano’s case
indicates that these particular TPS forms were filled out and submitted with the aid of Mr.
Montano’s niece, Claudia Rivas. She testified at the proceedings that it was routine for her to fill
out the TPS forms for her uncle, answering the questions for him and then having him sign the
application. She also indicated that he did not even read the questions on the occasions that she
helped him.

Ms. Rivas indicated that she answered these questions in the negative because, for the
most part, she felt they did no apply to her uncle as they asked about involvement in paramilitary
units, vigilante units, rebel and or guerilla groups, and insurgent organizations. A respected
member of the ESAF in El Salvador would not be included in those categories. Further, she felt
there was no basis to answer in the affirmative concerning a question about being affiliated with
groups that used weapons against people or who threatened to do so. Again, this implied
criminal activity and she did not believe her uncle fell into this category as a legitimate member
of the Salvadoran military. Mr. Montano acknowledged these points in statements he made to
law enforcement agents. See Gov. Memo., pp. 9. Ultimately, although there is some confusion
regarding who filled out these forms and how much participation Mr. Montano had in the

process, it seems clear that Ms. Rivas was doing what she felt was necessary to obtain the TPS
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benefit for her uncle yet filling out these forms without carefully reading them. Ms. Rivas’
grand jury testimony is attached as Exhibit C and the Court can glean from her comments that
both she and her uncle were confused by these questions and did not purposefully provide false
answers to any question other than the date of entry issue. See attached Exhibit C, Grand Jury

Testimony of Claudia Rivas.

I11.  The Proposed Sentence Will Provide Just Punishment and Satisfies the
Statutory Sentencing Factors.

The proposed sentence of five years of probation represents a substantial penalty that
adequately reflects the seriousness of the offense of conviction, will promote respect for the law,
and provide just punishment as required by section 3553(a)(2)(A). While it is easy to become
inured to enormous sentences in the federal system, a federal felony conviction resulting five
years of probation and deportation after a lengthy period of time in the United States is
substantial. As the Supreme Court noted in Gall v. United States, 128 S.Ct. 586 (2007),
probation and/or supervised release amount to a “substantial restriction of freedom.” Id. at 595.
A judge in this district observed in one of the first sentencing hearings it conducted after Gall:

Gall recognized for the very first time in a very long time that probation is not

nothing, that there are substantial restrictions on an individual’s freedom in

probation, that we can structure a probationary sentence that meets all the

purposes of sentencing, and that is entirely appropriate. This was one of the

things that the guidelines ignored, and the guidelines dramatically changed from

preguideline practice and which the Supreme Court is essentially saying we can

now look at again.

United States v. Ramos, 04-10275 (D. Mass. 2008) (excerpt of sentencing

transcript filed with Judgment, dkt # 62) (ordering probationary sentence for oxycontin

trafficking).
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The proposed sentence will be more than sufficient to deter Mr. Montano from similar
crimes in the future, as required by sections 3553(a)(2)(B) and (C). The interest in general
deterrence will be served by the proposed period of probation and its collateral consequences.
Nobody looking at what happened to Mr. Montano could mistakenly conclude that giving false
responses in an immigration form is not a serious crime. All of this of course is predicated on
the Court concluding that Mr. Montano is not a war criminal or a collaborator in the deaths of
the Jesuits and two civilians at the UCA in 1989. The Vargas Report offers detailed proof that
these assertions are incorrect and that any casualties resulting from Mr. Montano’s involvement
with the Salvadoran military were the consequence of a legitimate, and non-criminally
motivated, defense of El Salvador and its government. This effort was sanctioned and
encouraged by the United States of America during the years that the civil war continued in an
effort to defeat the communist threat presented by the FMLN and its international supporters.

There are no data to suggest that a longer sentence would have any marginally greater
deterrent effect. Indeed, research consistently has shown that “increases in the severity of
punishments do not yield significant (if any) marginal deterrent effects.” Michael Tonry,
Purposes and Functions of Sentencing, 34 CRIME & JUST. 1, 28 (2006). “Three National
Academy of Science panels . . .reached that conclusion, as has every major survey of the
evidence.” Id.

Finally, Mr. Montano as at little risk of reoffending. Relocating to El Salvador via
deportation will prevent him from entering the United States and seeking any type of

immigration status for an indefinite period of time. Uprooting him from his current and long
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term home and separating him from his family locally will be a hardship that is a consequence of
this conviction.

Turning to section 3553(a)(2)(D), Mr. Montano is not in need of correctional treatment of
the sort that a prison or jail facility is uniquely equipped to provide. Mr. Montano’s serious
health issues require constant monitoring by medical professionals and regular treatment with
various medications. Any lengthy period of incarceration would only serve to aggravate the

poor physical condition of this 70 year old man.

Conclusion
For the foregoing reasons, the Court should impose the recommended sentence of five
years of probation. No fine should be imposed in light of Mr. Montano’s inability to pay any
fine.

Respectfully submitted,

INOCENTE ORLANDO MONTANO

by his attorney

/sl Oscar Cruz, Jr.

Oscar Cruz, Jr., Esq.

B.B.O. No. 630813

FEDERAL PUBLIC DEFENDER OFFICE
51 Sleeper Street, 5th Floor

Boston, MA 02210

617-223-8061

OSCAR_CRUZ@FD.ORG
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Certificate of Service

I, Oscar Cruz, Jr., hereby certify that this document filed through the ECF system will be
sent electronically to the registered participants as identified on the Notice of Electronic Filing
(NEF) on April 23, 2013.

/s/ Oscar Cruz, Jr.
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Ministerio de Justicia y Seguridad Publica,
Direcciér General de Centros Penales.
N

DIRECCION GENERAL DE CENTROS PENALES.

CERTIFICACION DE ANTECEDENTES PENALES

Vista la solicitud de Antecedente Penal No.065751 de fecha: 11 de Diciembre de 2012.
A nombre de el(a) Sefior(a) (rita): INOCENTE ORLANDO MONTANO, con Pasaporte de
Identidad No.A70127630; hijo (a) ANTONIO MORALES Y de EMILIA MONTANO.

Que sera destinada para tramites: MIGRATORIOS.

La suscrita hace constar que a la fecha a nombre de la persona antes mencionada

segun el registro que esta direccion lleva NO TIENE Antecedentes Penales por
Sentencia Condenatoria Ejecutoriada en su contra, por imputarsele delito.

Por lo que se le extiende la presente certificacion a requerimiento del el(a)
Sefior(rita): JENNYE MARGARITA MONTANO DE BASAGOITIA, en su calidad de Persona
Autorizada con Documento Unico de Identidad No.02382569-9 en las instalaciones de la
Direccion General de Centros Penales, San Salvador, 11 de Diciembre de 2012,

T
Tﬁ;g
E \ SHs
Karien Judith Moreno Ge zélqz e )

Suplente de Sucursal — laor ¥
Registro de Armas

[ JRM.doc.//S.R.A.

La presente certificacién consta de _01 folio

CUALQUIER ALTERACION ANULA LA PRESENTE CERTIFICACION
ESTE DOCUMENTO SOLO ES VALIDO DURANTE EL PERIODO DE NOVENTA DIAS
CON SUS RESPECTIVOS SELLOS Y FIRMA ORIGINALES

No.226753
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MINISTERIO
DE JUSTICIA

. YEREGURIDAD PUBLICA N
e

MINISTERIO DE JUSTICIA Y SEGURIDAD PUBLICA
AUTENTICAS

frascrito Encargado de la Unidad de Auténticas del Ministerio de
Justicia y Seguridad Publica CERTIFICA: que la firma que antecede y
que esta debidamente sellada y registrada, es la misma que usa la
Licenciada KARLEN JUDITH MORENO GONZALEZ, como
colaboradora de la sucursal de Antecedentes Penales en el Registro de
Armas de San Salvador. Esta autenticacién se limita a la firma
mencionada y no se responsabiliza del contenido del documento.

San Salvador, dieciocho diciembre dos mil doce.

laL'lenco
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MINISTERIO DE RELACIONES EXTERIORES

JIPBOR £y
QV'

4

N2

RR:EE.
175504

APOSTILLE
(Convention de La Haye du 5 octobre 1961)

1. Pais:
Country/ Pays.

EL SALVADOR

El presente documento ptiblico
This public document/ Le présent acte public

2. Hasido firmado por
Has been signed by
A été signé par

JORGE ALBERTO MULATO FLAMENCO

3. Quien acttia en calidad de
Acting in the capacity of
Agissant en qualité de

ENCARGADO DE LA UNIDAD DE AUTENTICAS

4. Y esté revestido del sello/ timbre de
Bears the seal / stamp of
Est revétu du sceau / timbre de

MINISTERIO DE JUSTICIA Y SEGURIDAD PUBLICA.

Certificado
Certified / Attesté

5. En MINISTERIO DE RELACIONES EXTERIORES 6. Eldia 18/12/2012

at/ & the/le
7. Por

by / par TECNICO Vi DE LA DIRECCION GENERAL DEL SERVICIO EXTERIOR
8. Bajoelnumero | 25346/12

No.

Sous No
9. Sello / timbre: 10. Firma:

Seal/ stamp: Signature:

Sceau / timbre: Signature:

MARIA DIGNA MELGAR ROMERO

Tipo de documento: ANTECEDENTES PENALES
(Type of document — Type du document:)

Numero de hojas que contiene el documento: 2
contained in the document -- Nombre

(Number of shee

de feuilles continues dans le document:)

Esta Apostilla certifica Gnicamente la autenticidad de la firma, 1a calidad en que el signatario del documento haya actuado y,
en su caso, la identidad de! sello o timbre del que el documento piblico esté revestido.
Esta Apostilla no certifica el contenido del documento para el cual se expidi6.

This Apostille only certifies the authenticity of the signature and the capacity of the person who has signed the public
document/ and, where appropriate, the identity of the seal or stamp which the public document bears.
This Apostille does not certify the content of the document for which it was issued.

Cette Apostille atteste uniquement la véracité de la signature, la qualité en laquelle le signataire de 'acte a agi et, le cas
échéant, I'identité du sceau ou timbre dont cet acte public est revétu.
Cette Apostille ne certifie pas le contenu de I'acte pour lequel elle a été émise.

EXONERADO DE DERECHOS CONSULARES
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POLICIA NACIONAL CIVIL
UNIDAD DE REGISTRO Y ANTECEDENTES POLICIALES

La infrascrita Jefa de la Unidad de Registro y Antecedentes Policiales de la
Policia Nacional Civil de El Salvador, INSPECTORA AMANDA PATRICIA
GUZMAN VARELA, CERTIFICA: Que se han revisado los sistemas
informaticos de antecedentes policiales que esta Institucion policial lieva para
los efectos : de ley, y a la fecha no se encontr6, a nivel nacional
.ah't"ece_dentes policiales pendientes ni fenecidos, en contra de INOCENTE
ORLANDO MONTANO, nacido en el Departamento de San Vicente, Republica
de EI Salvador, el dia cuatro de Julio de mil novecientos cuarénta y dos, de
nacionalidad salvadorefia, del domicilio actual de San Salvador y residente en
la Ciudad de Boston Massachusetts, hijo de EMILIA MONTANO Y ANTONIO
MORALES. Y a solicitud de la sefiora JENNYE MARGARITA MONTANO DE
BASAGOITIA, para efectos de ser presentada ante las autoridades u
organismos nacionales o extranjeros que fueren requeridos, extiendo, firmo y
sello la presente certificacion de antecedentes policiales, en la Ciudad de San

Salvador, Republica de E| sijvador, a los veinticinco dias del mes de Octubre

2 \‘\

de dos mil once.

/u Unidad de Registro

* Cualquier alteracion anula el presente documento.

* No puede ser utilizado con fines distintos al especificado.
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MINISTERIO DE RELACIONES EXTERIORES

APOSTILLE
(Convention de la Haye du 5 de Octobre 1961)

1. Paisi EL SALVADOR
El presente documente Publico
2. Ha sido firmado por: AMANDA PATRICIA GUZMAN VARELA

3. Quien actia en calidad de: JEFA DE LA UNIDAD DE REGISTRO Y
ANTECEDENTES POLICIALES

4. Y estd revestido del sello de: POLICIA NACIONAL CIVIL
CERTIFICADO

5. En: MINISTERIO DE RELACIONES EXTERIORES

6. El dia 21-12-2011

7. Por: TECNICO VI EN LA DIRECCION GENERAL DEL SERVICIO
EXTERIOR

8. Bajo el numero: 25288/2011

*ﬁﬁﬂfom
\iO““m J

o 4p V&
D, ATV
WQQHMMS“/’

EXONERADO DE DERECHOS
CONSULARES
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EXHIBIT B
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APENDICE |

SOLVENCIA 1 Antecedentes Pehales

SOLVENCIA 2 Solvencia de la Policia Nacional Civil

CONSTANCIA 1 | Juzgado Primero de Instruccion. Usulutan.
El Salvador

CONSTANCIA 2 | Juzgado Primetre de Instruccién. Usulutan.
El Salvador C Sequad®

CONSTANCIA 3 | Juzgado Primero de Primera Instancia. Morazan
El Salvador.

CONSTANCIA 4 | Juzgado Primero de Instruccién. San Sebastian.
El Salvador
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Ministerio de Justicia y Seguridad Piblica,
..~ Direccién Generai de Centros Penales.

) e
A

DIRECCION GENERAL DE CENTROS PENALES.

CERTIFICACION DE ANTECEDENTES PENALES

Vista la solicitud de Antecedente Penal No.065751 de fecha: 11 de Diciembre de 2012.
A nombre de el(a) Sefior(a) (rita): INOCENTE ORLANDO MONTANO, con Pasaporte de
Identidad No.A70127630; hijo (a) ANTONIO MORALES Y de EMILIA MONTANO.

Que sera destinada para tramites: MIGRATORIOS.

La suscrita hace constar que a la fecha a nombre de la persona antes mencionada

seglin el registro que esta direccion lleva NO_TIENE Antecedentes Penales por

Sentencia Condenatoria Ejecutoriada en su contra, por imputarsele delito.

Por lo que se le extiende la presente certificacion a requerimiento del el(a)
Senor(rita): JENNYE MARGARITA MONTANO DE BASAGOITIA, en su calidad de Persona
Autorizada con Documento Unico de Identidad No.02382569-9 en las instalaciones de la

Direccion General de Centros Penales, San Salvador, 11 de Diciembre de 2012,

T T
B Y&
P ‘h&\g TP
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. / wo YL PR
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\ o \\3 o\ » "’Bgz';"’g/
Licda"Karlen Judith Moreno Gonzalez %% MY

Suplente de Sucursal S
Registro de Armas

//JRM.doc.//S.R.A.

La presente certificacién constade _ 01 folio

CUALQUIER ALTERACION ANULA LA PRESENTE CERTIFICACION
ESTE DOCUMENTO SOLO ES VALIDO DURANTE ELPERIODO DE NOVENTA DIAS
CON SUS RESPECTIVOS SELLOS Y FIRMA ORIGINALES

No.226753
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POLICIA NACIONAL CIVIL _
UNIDAD DE REGISTRO Y ANTECEDENTES POLICIALES

La infrascrita Jefa de la Unidad de Registro y Antecedentes Policiales de la

Policia Nacional Civil de El Salvador, INSPECTORA AMANDA PATRICIA
GUZMAN VARELA, CERTIFICA: Que se han revisado los sistemas
informaticos de antecedentes policiales que esta Institucién policial lleva para
IcA)s_A».ef'e"Ctbé “de ley, y a la fecha no se encontrd, a nivel nacional
ra’ﬁ't:ece_denteé pol'ibia!es. pendientes_ ni fenecidos, en contra de INOCENTE
»ORLANDO MONTANO, naqido en el Departamento de San Vicente, Republica
de El Salvador, el dia cuatro de Julio de mil novecientos cuarenta y dos, de
nacionalidad salvadorefia, del domicilio actual de San Salvador y residente en
la Ciudad de Boston Massachusetts, hijo de EMILIA MONTANO Y ANTONIO
'MORALES. Y a solicitud de la sefiora JENNYE MARGARITA MONTANO DE
BASAGOITIA, para efectos de ser presentada ante las autoridades u
organismos nacionales o extranjeros que fueren requeridos, extiendo, firmo y
sello la presente certificacion de antecedentes policiales, en la Ciudad de San

Sélvédor;’RepUblica de El {vador, a los veinticinco dias del mes de Octubre

de d'os mil"once.

J ‘;,’Zéfe Unidad de Registro
® g L
==gAntecedentes Policiales

* Cualquier alteracion anula el presente documento.

* No puede ser utilizado con fines distintos al especificado.
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A
MINISTERIO 34

Y DE JUSTICIA 2
¢ YSEGURIDAD PGBLICA  $

MINISTERIO DE JUSTICIA Y SEGURIDAD PUBLICA
AUTENTICAS

frascrito Encargado de la Unidad de Auténticas del Ministerio de
Justicia y Seguridad Publica CERTIFICA: que la firma que antecede y
que esta debidamente sellada y registrada, es la misma que usa la
Licenciada KARLEN JUDITH MORENO GONZALEZ, como
colaboradora de la sucursal de Antecedentes Penales en el Registro de
Armas de San Salvador. Esta autenticacién se limita a la firma
mencionada y no se responsabiliza del contenido del documento.

San Salvador, dieciocho diciembre dos mil doce.

> :<, ‘
¢ -5 ’mepéjm Flamenco
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SR e, RR-EE.
/
Ne 175504
MINISTERIO DE RELACIONES EXTERIORES
APOSTILLE
(Convention de La Haye du 5 octobre 1961)

1. Pais: EL SALVADOR

Countiy/ Fays. - e

El presente documento publico T

This public document/ Le présent acte public
2. Ha sido firmado por L JORGE ALBERTO MULATO FLAMENCO

Has been signed by

A été signé par
3. Quien actda en calidad de ENCARGADO DE LA UNIDAD DE AUTENTICAS )

Acting in the capacity of

Agissant en qualité de B
4. Y esta revestido del sello/ timbre de MINISTERIO DE JUSTICIA Y SEGURIDAD PUBLICA.

Bears the seal / stamp of

Est revétu du sceau / timbre de

Certificado
Certified / Attesté

5. En MINISTERIO DE RELACIONES EXTERIORES 6. Eldia 18/12/2012

at/ & the / le
7. Por

by / par TECNICO V! DE LA DIRECCIONM GEMERA] DEI SERVICIO EXTERIOR
8. Bajoelnimero | 25346/12

No. ,

Sous No -
9. Sello/ timbre: 10. Firma:

Seal/ stamp: Signature:

Sceau‘/timbre: - Signature:

( =
] /_' -, /é
. MARIA DIGNA MELGAR ROMERO
\ | Tipo de documento: ANTECEDENTES PENALES Numero de hojas que contiene el documento: 2
(Type of document — Type du document:) (Number of sheets contained in the document -- Nombre
de feuilles continues dans le document:)

Esta Apostilla certifica tnicamente la autenticidad de la firma, la calidad en que el signatario del documento haya actuado Y,

en su caso, la identidad del sello o timbre del que el documento puiblico esté revestido.
.~Esta Apostilla no certifica el contenido del documento para el cual se expidio.

This Apostille only certifies the authenticity of the signature and the capacity of the person who has signed the public
document; and, where appropriate, the identity of the seal or stamp which the public document bears.

" This Apostille does not certify the content of the document for which it was issued.

Cette Apostille atteste uniquement la véracité de la signature, la qualité en laquelféAle signataire de l'acte a agi et, le cas

échéant, !'identité du sceau ou timbre dont cet acte public est revétu.
Cette Apostille ne certifie pas e contenu de I'acte pour lequel elle a été émise.

EXONERADO DE DERECHOS CONSULARES )

/
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MINISTERIO DE RELACIONES EXTERIORES

- APOSTILLE

(Convention de la Haye du 5 de Octobre 1961)

1. Paisi EL SALVADOR
El presente documento Publico
2. Ha sido firmado por: AMANDA PATRICIA GUZMAN VARELA

3. Quien actula en calidad de: JEFA DE LA UNIDAD DE REGISTRO Y
ANTECEDENTES POLICIALES

4. Y estd revestido del sello de: POLICIA NACIONAL CIVIL
CERTIFICADO
5. En: MINISTERIO DE RELACIONES EXTERIORES

6. El dia 21-12-2011

7. Por: TECNICO VI EN LA DIRECCION GENERAI DEL SERVICIO
EXTERIOR

8. Bajo el numero: 25288/2011

10.Firma

EXONERADO DE DERECHOS
CONSULARES

IR DIGNA MELGAR ROMERO
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JUZGADO PR!MERO' E INSTRUCCION; USULUTAN
Avenida Guandlqu egul

Telefono 266

LA INFRASCRITA JUEZ:

HACE CONSTAR: Que a este Juzgado se ha hecho presente el Licenciade YACIR
ERNESTO FERNANDEZ SERRANO, de freinta y ocho afios de edad, abogado y Notario del
domicilio de-San Salvador, con carne de abogado niimero siete mil trescientos treinta'y tres, en
su calidad de apoderado General Judicfal’ del sefior SALVADOR ORLANDO MONTANO
MENDEZ, de cuarenta y-cinco afios de edad, Militar, del domicilio de Santa Tecla, Departamento
de La Libertad, quien se identifica con su Documento Unico de Idenfidad nimero cero dos
millones cuatrocientos treinta y cinco mil, ciento cuarenta y cuatro —nueve, y ntimero de
identificacion tributaria cero seiscientos catorcée- doscientos cincuenta mil setecientos sesenta y
siete — ciento dos ~ uno, hijo de MARIA MARGARITA ALICIA MENDEZ Y DE INOCENTE
ORLANDO MONTA_NO, poderdante que lo faculta para que en calidad de hijo del sefior

Montaho, tramite la obtencién de constancia o certificacién de la existencia o no de

procesos penales en los afios 1987 a 1989, seguidos en contra de INOCENTE ORLANDO
MONTANO, desetenta afios de edad, originario de la ciudad de San Vicente, Departamento de
San Vicente, y del domicilio de Boston, Estado de Méssachussefs, Estados Unidos de América,
hijo de Antonio Morales Valladares y Marfa Emilia Montano, portador de su pasaporte nimero A
siete cero uno dos siete seis tres cero y nlmero de identificacion tributaria un mil diez ~ cero
cuarenta mil setecientos cuarenta y dos — cero cero uno- cuatro, de lo cual hago constar; que
se verificaron minuciosamente los registros que se llevan en este Juzgado, vy no se encontrd
entradas de procesos penales en los aflos’ antes indicados seguidos en contra del Sefior
INOCENTE ORLANDO MONTANOQ, de las generales antes riiencionadas,

Y a solicitud del Licenciado YACIR ERNESTO FERNANDEZ SERRANO, expido firma y
sello la presente en el Juzgado Primero de Instruccién: de la Ciudad de Usulutan, Distrito y
Departamento del mismo nombre de la Replblica de El Salvador Centro América, a los

dieciocho dias del mes de Febrero del afio.dos mil trece.

Tk %fé}f /:ﬁ ,s’

%‘Q}, 1

Lic. ejéndro Zayas Joya

Secretano

A = 7 ~,
"w %;g,{yﬁz@/ g;,:,,c&fa@‘ ;
ta-Offilia-RiGdentio.-de-Alva
Juez Primero de Instruccion.

NONNN M
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LA INFRASCRITA JUEZA DEL JUZGADO SEGUNDO DE INSTRUCCION DE
LA CIUDAD DE USULUTAN.

HACE CONSTAR: Que se ha buscado en los libros de entrada y de archivo que
lleva este Juzgado y no se ha encontrado causa pendiente ni fenecida en contra del sefior
INOCENTE ORLANDO MONTANO, de setenta afios de edad, originario de San
Vicente, del domicilio de Boston, Estado de Massachussets, Estados Unidos de América,
hijo de Antonio Morales Valladares y de Maria Emilia Montano, con Pasaporte Numero A
siete cero uno dos siete seis tres cero y Ntimero de Identificacion Tributaria un mil diez-
cero cuarenta mil setecientos cuarenta y dos-cero cero uno-cuatro; NO EXISTE o HA
EXISTIDO proceso penal en su contra relacionado a cualquier tipo de delitos en el periodo
comprendido entre los afios de 1987 a 1989.

Y para los usos que el interesado estime conveniente, se extiende la presente en el

Juzgado Segundo de Instruccion de la ciudad de Usulutan, a los catorce dias del mes de

febrero del afio dos mil trecg;‘?% ot g, O

nanMmn~-7
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JUZGADO PRIMERQ DE PRIMERA.INSTANCIA
SAN FRANCISCO GOTERA, DEPTO DE MORAZAN

BACILTIA DEL CARMEN PORTILLO, JUEZA PRIMERO DE
PRIMERA INSTANCIA DE SAN FRANCISCO GOTERA,
DEPARTAMENTO DE MORAZAN.

HACE CONSTAR: Que se ha buscado minuciosamente en el
archivo de este Juzgado, causa penal instruida supuestamente en
contra del sefior INOCENTE ORLANDO MONTANO, vy no se ha
encontrado causa alguna; asimismo se hace constar que no se ha
podido buscar registro de abril de 1982 al mes de abril de 1985, en
virtud de que no hay libros de entrada de esos afios, por haber sido
destruides por motivos que este Centro judicial fue ocupado en
época de la guerra civil por militares, no es posible verificar sobre
la existencia del referido proceso.-

extiende la presente en el Juzgado Primepe”de Frimera Instancia

Y para los usos que el interesado esTiszconvenienTes, se
in, a los dieciocho

de San Francisco Gotera, departamento ¢é Mora

dias del mes de febrero de dos mil trecé.

i

LICDA. BACILIA DEL CARMEN PORTILLO,
( JUEZA 1° DE 1% INSTANCIA. -

3

—

¢

4* Calle Oriente y Primera Avenida Sur, Barrio La Soledad, San Francisco Gotera.

2654-0092

(RN FaRaRalad
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LA INFRASCRITA JUEZA SUPLENTE Y SECRETARIO DEL JUZGADO DE
PRIMERA INSTANCIA:

HACEN CONSTAR: Que el Sefior INOCENTE ORLANDO MONTANO, de
setenta afios de edad, originario de San Vicente, mismo Departamento, v residente en
Residente en Boston, Estado de Massachusetts, de Estados Unidos de Norte América,
hije de- Aritonio Morales Valladares y Maria Emilia Montano, quien se identifica por
medio de copia de Pasaporte Nimero A siete cero uno dos siete seis tres céro,
respetuosamente informo: que se han revisado minuciosamente los Libres de Entradas
Criminales que al efecto lleva este Tribunal, desde el afio mil novecientos ochenta,
hasta la fecha; y no se han encontrado Causas Pendientes 6 Fenecidas, por delito o
falta alguna, por lo que no existe ninguna Restriccién, a nombre}del Sefor INOCENTE
ORLANDO MONTANO, para efecto de que resuelva su situacion.

Y para ser presentada a las Autoridades Judiciales, de los Estados Unidos de
Norte América, es entregada la presente Constancia, al Sefior Salvador Orlando
Montano Méndez, quien manifestd ser el Hijo del solicitante, quien se Identifica por
medio de su Documento Unico de [dentidad Ntmero cero dos cuatro tres cinco uno
cuatro cuatro guion nueve.- Para lo cual extendemos, firmamos y sellamos la presente,
en el Juzgado de Primera Instancia del Distrito Judicial de San Sebastian,
Departamento de San Vicente, a los veinticinco dias del mes de febrero del afio dos mil

trece.

@ buna¥

HLZAS REXES-CASTITO DE ORELLANA
JUEZA PE PRIMERA INSTANCIA SUPLENTE.

LI

BR. BESSY CECILIA FABIAN FUENTES
SECRETARIO.
CRG.
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APENDICE I General Attorney

From: salvador Orlando Montano (somontamen@yahoo.com.mx)

Sent: Tue 2/26/13 4:49 PM

To:  Oscar_Cruz@fd.org (Oscar_Cruz@fd.org); claudia rivas (crivas28@hotmail.com); Orlando Montano
(iomontano42@yahoo.com) .

4 attachments

Al-LETTER OF ATTORNEY GENERAL OF THE REPUBLIC.pdf (398.6 KB) , A2-LETTER OF
ATTORNEY GENERAL OF THE REPUBLIC_ENGLISH.pdf (430.3 KB) , A3-ATTORNEY GENERAL OF
THE REPUBLIC_CREDENTIALS_CONTACT US.pdf (396.2 KB) , A4-ATTORNEY GENERAL OF THE
REPUBLIC NOMINATION 1989.pdf (538.1 KB)

Buenas tardes, les envio el APENDICE II con cartas de autoridades de la alta jerarquia de la iglesia,
del Fiscal general de la RepUblica en el afio de 1989, de un representante del sector privado y de la
Comisién de negociacion de los acuerdos de paz.

El testimonio de estas personas hace ver 4 aspectos de mucho valor:

1.- IOM no es un criminal, ni tiene un pasado de violaciones de los Derechos Humanos

2.- IOM no tuvo ninguna participacién en el caso de los jesuitas de la UCA

3.- IOM no esta vinculado a ninguna estructura de poder

4.- IOM si tiene un pasado altruista, respetuoso de la dignidad humana.

Good afternoon, I am sending you, Appendix II with letters of authorities from the high hierarchy of the
Church, one of the general Attorney of the Republic of El Salvador, during Jesuite’s investigations, one of
the representative of the private sector and the Peace Accord “s Commission.

The testimony of these people shows 4 aspects of great value:

1.- IOM is not a criminal, nor has a past of human rights violations

2.- IOM did not have any involvement in the case of the Jesuits of the UCA
3.- IOM is not linked to any corrupt structure and with power

4.- IOM have an altruistic past, respectful of human dignity.

Salvador Orlando Montano Méndez

https://snt145.mail live.com/mail/PrintMessages.aspx?cpids=5663ad9e-805¢e-11e2-a16a-00... 2/27/2013
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MAURICIO EDUARDO COLORADO * ABOGADO Y NOTARIO
Calle Bogota Namero 50
Colonia San Matoo,
San Sslvador Bf Sabvador
Telétono  (503) 2223 9831 - (303) 2245 (769
E MAIL : mauricioecoloradog@hotmail.com
mauricioeeoloradofiiomail.com

MAURICIO EDUARDO COLORADO, ex Fiscal General de Ia Repuiblica de
El Salvador, por la presente hago constar:

Que el dia veintisiete de abril de mil novecientos ochenta y nueve, fui electo Fiscal General de la
Reptiblica, como consecuencia del asesinato ocurrido en la persona del Dr. José Roberto Garcia
Alvarado, Fiscal General de la Reptiblica, perpetrado por Ias fuerzas subversivas que operaban
en esa época en El Salvador.

Que tal nombramiento se realizé por la Asamblea Legislativa de El Salvador, para completar el
periodo del funcionario asesinado, periodo quie duré trece meses.

Que al momento de suceder el asesinato de los Sacerdotes Jesuitas en las Instalaciones de la
Universidad José Simeon Catfias el dia 16 de noviembre de 1989 el suscrito se encontraba en
pleno ejercicio del cargo de Fiscal General de la Republica.

Que durante permaneci en el cargo, en ningiin momento se mencion6 en las diligencias judiciales
relativas al caso referido, ni como autor, cémplice o encubridor de los hechos investigados,  al
Corone] INOCENTE ORLANDO MONTANO, para ese entonces, Viceministro de Seguridad
Piiblica del gobierno legitimamente constituido.

Que la Fiscalia General de la Reptiblica es una institucin independiente del los Organos
Ejecutivo, Legislativo y Judicial, y goza de plena y absoluta autonomia e independencia en
todas sus actuaciones

Que el suscrito, tuvo conocimiento de que el juicio seguido por el crimen de los sacerdotes
jesuitas, tuvo su finalizacion cuando el suscrito ya habia dejado €l cargo de Fiscal General de la
Reptiblica, con la condena de los autores de dicho crimen, entre los cuales NO SE
ENCONTRABA el coronel INOCENTE ORLANDO MONTANO.

Y para los usos que se consideren convenientes, EXTIENDO la PRESENTE CONSTANCIA en
San Salvador a los seis dias del mes de febrero de dos mil trece.

{
MAURICIO EDUARDO COLORADO
Abogado y Notario
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MAURICIO EDUARDO COLORADO, Ex - Attorney General of the
Republic of El Salvador, hereby does include:

That the day 27 of April of thousand nine hundred eighty-nine, 1 was elected
Attorney General of the Republic, as a consequence of the murder occurred in the
person of Dr. José Roberto Garcia Alvarado, Prosceutor General of the Republic,
perpetrated by subversive forces operating at that time in El Salvador.

That such appointment was made by the Legislative Assembly of El Salvador, to
complete the period of the murdered officer, period that lasted 13 months.

That the murder of Jesuit priests in the facilities of the University Jose Simeon
Canas November 16, 1989 , happened when the undersigned was in full exercise of
the Office of Prosecutor General of the Republic.

That during stayed in Office, We never mentioned Colonel INOCENTE
ORLANDO MONTANO Vice-Minister of Public Security in the proceedings
relating to the case concerned, as author, or as accomplice or abettor of the facts
under investigation, , The Attorney General of the Republic is an independent
institution. of the organs of Executive, Legislative and Judicial, and enjoys full and
absolute autonomy and independence in. all its activities

That the undersigned was informed that the trial for the murder of Jesuit priests
had its completion when the undersigned had already left the Office of Prosecutor
General of the Republic, with the condemnation of the perpetrators of this crime.
Colonel INOCENTE ORLANDO MONTANO was not considered in the sentence.

And for uses that are considered suitable, I extend this CONSTANCY in San
Salvador to the six days of the month of February of two thousand thirteen.

MAURICIO EDUARDO COLORADO
Lawyer and public Notary.
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Mauricio Eduardo Colorado Morales, is an expert in legal sciences
and holds a PhD in labor law. He was appointed ATTORNEY GENERAL OF
THE REPUBLIC OR EL SALVADOR on April 28, 1989. He is currently a Law
Professor of the University "Dr. José Matias Delgado” and serves as legal
adviser for national and international companies and organizations

Mauricio E. Colorado, former Attorney
General of the republic of El salvador, is
author of “Attorney General’s Office under
- attack”. This book is.withouit a. doubt a raw
~ revelation of dr. Colorado’s detailed story
and personal account of the adventures
he was forced to face during his term as
Attorney general. He also reveals the
threatening situations he lived during the
time he served as such. He exposed the
- reality lived during a historic moment of El
Salvador where citizens suffered pressure
from the fight between the constitutionally
elected Government of El Salvador and
the FMLN Farabundistas.

s,

Phone: (503) 2223-9831 - (503) 22450769
mauricioecolorado@grmail.com
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DIOCESIS DE SANTA ANA
El Salvador, América Ceniral

Casa Episcopal de Santa Ana, 32 Avenida Norte No.3
Tel./Fax: (503) 2441-0278 » e-mail:diocesissta.ana@integra.com.sv

Santa Ana, 13 de febrero de 2013.

The Honorable Douglas P. Woodlock

United States District Court

District of Massachusetts

John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110

Boston, MA 02210-3002

Apreciable Sr, Juez Woodlock:

El 5 de mayo de 1987, por disposicion de Nuestro Sefior, fui nombrado
Obispo de Zacatecoluca, después de que el Papa Juan Pablo 1| erigiera esa

Diocesis.

En esos dias el cumplimiento de mi misién pastoral enfrentd un ineludible
desafio por los vejadmenes derivados de fa situacion bélica que afrontaba el pais.
Compartimos la pérdida y el dolor, la ira y el temor, el choque y la determinacion
de un pueblo herido. Reconociendo en Djos la fuente de la existencia de cada
hombre, la Diécesis colabord con la sociedad salvadorefia promoviendo la
dignidad inviolable de todo ser humano, cimentando en este principio el valor

incondicionado de todo ser humano.

Este esfuerzo requirio la participacion de diversos sectores de la sociedad;
en esa interrelacion recuerdo al Coronel Inocente Orlando Montano, quien tenia el

mando de las Unidades Militares del departamento de la Paz.

La apertura del Coronel Montano y los intereses humanitarios comunes nos
hicieron sostener largas reuniones de trabajo; valorando que en el constitucional
deber de preservar el bien comun, proteger a los inocentes y restaurar el orden,

las tropas que proceden por exigencia con determinacion, deben siempre

NONMNN7E
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considerar la moderacidn para actuar justamente y mantener en tode memento un

enfoque de respeto a la dignidad humana.

Considero que estos valores fueron inculcados en las tropas bajo el mando
del Coronel Montano; procurando que el accionar militar se realizara de acuerdo a

principios morales.

Algo que enfatiza la calidad humana’del Coronel Montano y que me llamo la
atencion es que, pese a mantenerse al limite de sus fuerzas por las mismas
exigencias del servicio, se diera el tiempo para realizar labor humanitaria. El
primero de agosto de 1985, por iniciativa propia, fundé el Hogar Infantil de
Zacatecoluca como una institucién benéfica, de servicio social y cultural,
eminentemente cristiana y apolitica, cuya idea nacio al ver muchos nifios en
estado de orfandad, abandonados, desamparados, y en extrema pobreza. En el
afio de 1987 recibi este compromiso v lo converti en un apostolado de la Didcesis

de Zacatecoluca.

En estas reflexiones, he querido ofrecer un breve marco moral del Coronel
Montano, como un servidor publico comprometido con las exigencias de su deber,
pero con la humildad y la bondad para poner las necesidades e intereses de los
demas por encima de los propios, y con la civilidad Y la caridad para tratar a los

demas con respeto y amor.

Aprovecho la ocasidn para manifestarle, Sefior Juez, los sentimientos de mi

consideracion y fraterna estima en Cristo.

Monsefior Romeo Tovar Astorga, O.F.M.
Obispo de la Diécesis de Santa Ana
Republica de El Salvador

AONOONTEMN
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- FE: Que [a firma que calza la anterior constancia es AUTENTICA por haber sido puesta
de su pufio y letra a mi presencia por MONSENOR ROMEO TOVAR ASTORGA, mayor de
edad, Obispo, de este Domicilio, a quien conozco e identifigue por medio de su
Documento Unico de Identidad ef cual tuve a la vista. Santa Ana, a los trece dias del mes

de Febrero de dos mil trece.
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Santa Ana, 13 de febrero de 2013.
The Honorable Douglas P. Woodlock
United States District Court
District of Massachusetts
John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110
Boston, MA 02210-3002

Dear Juez Woodlock:

On May 5, 1987, by order of the Almighty our Lord; 1 was appointed Bishop

of Zacatecoluca, at the same time that the Pope-Juan Pablo Il erected the diocese.

In those days my pastoral mission approaches an inescapable challenge for
harassment arising from the war situation. We share the loss and pain, anger and
fear, shock and determination of a wounded people. Acknowledging the source of
the existence of every man in God, the diocese collaborated with Salvadorian
society fo promote the inviolable dignity of every human being; cementing this
supreme principle, we projected the premises for the construction of a pacified

humanity.

This effort required the participation of all sectors of society; in that
interrelation | remember Colonel Inocente Orlando Montano, who represented the

command of the military units of the salvadorans Deparfment of La Paz.

Montano Colonel opening and common interests made us hold long
meetings; Appreciating that the constitutional duty to preserve the common good,
protect the innocent and restore order; demand consider moderation to act justly

and maintain an approach of respect for human dignity at all times.

I believe that these assessments were inculcated in the troops under the command
of Montano. They acted in accordance with moral principles considering rules of
the just war tradition such as immunity for non-combatants, proportionality and

intention.

1 MANOMNTH
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Something that emphasizes the human quality of Inocente Orlando Montano and
that caught my attention is while He despite staying at:the limit of their strength by
the same demands of the service; He gave himself time for altruistic vocation The
first August 1985, on he’s own initiative founded the children's home of
Zacatecoluca as a charjtable institution, fo the social and cultural service,
eminently Christian and apolitical, whose idea was born to see many children in
State of orphans, abandoned, homeless, and in extreme poverty. In the year of

1987, I received this commitment and became it an apostolate in the diocese.

In these reflections, | wanted to offer a brief moral framework of Inocente
Orfando Montano; as a public server committed with the requirements of its duty,
but with humility and kindness to put the needs and interests of others above his

own; and with civility and charity to treat others with respect and love.

I take this opportunity to express to you, Lord judge, the feelings of my

consideration and fraternal regard in Christ.

Monsefior Romeo Tovar Astorga
Bishop of Cathedral of Santa Ana, El Salvador.
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Monsignor Romeo Tovar Astorga.
Bishop of the Diocese of Santa Ana, El Salvador.

His Excellency Monsignor Romeo Tovar Astorga, was born in San Salvador, El
Salvador in 1940. Joined the religious family of the younger brothers of the
custody spanish, who sent him to complete his training of novitiate, philosophy
and theology in Spain, reached with his ordination on July 17, 1968. On May 5,
1987 was-appointed Bishop- of Zacatecoluca at the same time that the Pope Juan
Pablo Il erected the diocese. He is currently Bishop of the Cathedral of Santa Ana,
El Salvador.

Direccidn: Casa Episcopal, 3% Av. Norte, No.3, Santa Ana.
Teléfono: (503) 2441-0278, (503) 2441-2855
Fax : (503) 2441-0278
Email : diocesissta.ana@integra.com.sv
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San Salvador, 12 de febrero de 2013.

The Honorable Douglas P. Woodlock

United States District Court

District of Massachusetts

John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110

Boston, MA 02210-3002

Distinguido Juez Woodlock:

Externandole un saludo cordial; hago oportuna la ocasién para presentarle
nuestra pastoral castrense; la que tiene su origen en el afio de 1968 cuando la
Santa Sede y el Gobierno de la Republica de El Salvader firmaron un Convenio
para erigir el Vicariato Castrense. El 21 de abril de 1986, el Santo Padre Juan
Pablo Il elevo los Vicariatos Castrenses a Diécesis, con la Constitucién Apostolica
‘Spirituali Militum Cura€’; para una mejor asistencia espiritual del personal Militar y
Policial. »

Desde su creacion, la  mision del Obispado Castrense salvadorefio ha
sido la de evangelizar a los miembros de la Fuerza Armada de El Salvador,
adaptandose a su mentalidad y a sus circunstancias, penetrando en los ambientes
en los que la pastoral territorial ordinaria no tiene facil acceso. En el cumplimento
de esta mision hemos acompafiado con la luz del Evangelio a los soldados,
quienes son vistos por la Iglesia como “instrumentos de la seguridad’ y que
contribuyen realmente a la estabilizacion de la paz. Este compromiso, ha
requerido que nuestra presencia sea misionera, itinerante, personal, salvifica y

samaritana.

Durante el conflicto interno salvadorefio; correspondié al Ordinariato Militar
cooperar leal y abiertamente con la Fuerza Armada salvadorefia en el noble
esfuerzo de lograr una sociedad de la reconciliacién, la justicia, la paz, y de
aquellas aspiraciones gue estan grabadas en el corazébn humano y que

responden a la verdad.
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Dicho esfuerzo pastoral fue y sigue siendo efectivo gracias en parte; al
liderazgo de los Oficiales que integran fa institucién: quienes con su ejemplo
profesional y la aplicacién de las virtudes militares guian a las tropas bajo su
mando por los senderos del bien. En esta linea de liderazgo identifico al Coronel
Inocente Orlando Montano; quien durante su desemperfio al mando de tropas se
distinguié por sus ejemplares virtudes militares, civicas y saciales y porque en

todo momento actué con profundo respeto de la dignidad humana.

Como Viceministro de la Defensa Nacional, fue miembro del Gabinete de
Gobierno que coadyuvo a los esfuerzos de pacificacion del pais; esfuerzos que

culminaron con la firma de los Acuerdos de Paz un 16 de enero de 1992.

Con base a lo anterior, someto a su elevado criterio las consideraciones
pertinentes a favor de Inocente Orlando Montano: pidiendo al Sefor nuestro Dios

que lo ilumine en su decision.

Respetuosamente,

£

x "'-
. NI - o
s /

Fe= ?i nsefior Fabio Reynaldo Colindres Abarca
AObispo del Ordinariato Militar de El Salvador
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.. FE: Que la firma que calza la anterior constancia es AUTENTICA por haber sido puesta
de su pufio y letra a mi presencia por MONSENOR FABIO REYNALDO COLINDRES ABARCA,
mayor de edad, Obispo,.de este Domicilio, a quien conozco e identifique por medio de su
Documento Unico de Identidad el cual tuve a la vista, San Salvador, a los doce dias del mes

de Febrero de dos mil trece.
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San Salvador, 12 de febrero de 2013.
The Honorable Douglas P. Woodlock
United States District Court
District of Massachusetts
John Joseph Moakley United States Courthouse

One Courthouse Way, Room 4110
Boston, MA 02210-3002

Dear Judge Woodlock:

Externalizing you a cordial greeting; | do timely occasion to introduce our
Chaplaincy; which has its origin in the year of 1968 when the Holy See and the
Government of the Republic of El Salvador signed an agreement to build the
Castrense Vicariate. On April 21, 1986, the Holy Father Juan Pablo Il raised the
military vicariates to dioceses, with the Apostolic Constitution "Spirituali Militum

Curae"; for a better spiritual assistance of military and police.

Since its inception, the Mission of the Salvadoran military bishopric has
been evangelize the members of the armed force of El Salvador, adapt to their
mentality and their circumstances, penetrating in the environments in which the
ordinary territorial pastoral does not have easy access. In fulfilment of this mission
we have acecompanied with the light of the Gospel to the soldiers, who are viewed
by the Chureh as “instruments of security" and who really contribute to the
stabilization of peace. This commitment has required that our presence had been

missionary, traveling, personal, savior and Samaritan.

During the internal conflict in EI Salvador; It corresponded to the military
ordinariate cooperate fairly and openly with the armed forces in the noble effort of a
society of reconciliation, justice and peace, and those aspirations which are

recorded in the human heart and respond to the truth.

This pastoral effort was and remains effective thanks in part to the
leadership of the officers belonging to the institution; who with their professional
example and the application of military virtues guide their troops in good trails. In

4
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this line of leadership, l-id'entified Colonel Inocente Orlando Montano; who during
his tenure in command of troops was distinguished for his exemplary military, civic,

and social qualities; acting at all times with deep respect for human dignity.

As Vice Minister of the Public Security, he was a member of the
Government Cabinet who collaborate with  the efforts of pacification of the
country; efforts that culminated with the signing of the peace accords on January
16, 1992.

Based on the above, | submit this relevant considerations to your high
criteria in favor of Inocente Orlando Montano; asking the Lord our Ged to enlighten

your decision.

Respecitfully,

Monsignor Fabio Reynaldo Colindres Abarca
Bishop of the military ordinariate of El Salvador
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Monsignor Fabio Reynaldo Colindres Abarca.
Bishop of the Military Ordinariate of El Salvador.

His Excellency Monsignor Fabio Reynaldo Colindres Abarca is Vice President
of the Episcopal Conference for El Salvador and current Bishop of the Military
Ordinariate. On April 29, 2009 he was appointed "Son of El Salvador” by the
Legislative Assembly. He is currently a key player for the decline of violence by
gangs in El Salvador.

Obispado Castrense,
Phone: (503) 2298-3477
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San Pedro Nonualco; 12 de febrero de 2013.
The Honorable Douglas P. Woodlock
United States District Court
District of Massachusetis
John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110
Boston, MA 02210-3002

Apreciable Juez Woodlock:

El conflicte salvadorefio de los afios 80°s constituyo una de las experiencias
mas tristes que afronto este pals centroamericano: significando un inmensurable
costo en vidas humanas y desgastande significativamente la convivencia de Ia

sociedad salvadorefia.

En el marco de esos dias dificiles quiero hacer Ppropicia la ocasién para
menciohar la- labor de hombres y mu;eres que con sus acciones y con la
conviceion del cumphmento !ega} de su deber fueron parte ‘del esfuerzo para

procurar dias mejores para los salvadorefios.

Especificamente quiero referirme a Inocente Orlando Montano a quien
conoct a lo largo de mi desempefio pastoral y de quien reconozco sus cimentadas
virtudes humanas, éticas y morales; que lo llevaron a corducirse en el camino del
bien durante su desemperio profesional.

. !
Para los que conocemos a Inccente Orlando, podemos dar referencia de
calidad humana, su respeto por la vida y la amistad: valores que lo llevaron a

O

osechar relaciones perdurables y verdaderas con el pueblo salvadorefio.

Inocente Orlando Montano no es un perseguido de la justicia; sus obras
siempre estuvieron a la vista y finalizo su carrera con éxito y con la satisfaccién del
deber cumplido. Prueba de ello es que tuvo el privilegio de ser elemento clave en
el gobierno, que consiguid la pacificacion de la sociedad salvadorefia al ser
Viceministro de Seguridad Publica.
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En mi recuerdo de Inocente Orlando, perdura su sincero acercamiento a
las autoridades eclesidsticas en el desempefio de sus funciones profesionales y
personales; asi mismo su atencion a los problemas scclales v econdmicos de los

mas humildes,

Resulta ineludible mencionar la obra humana de Montano al fundar ef Hogar
Infantil de Zacatecoluca; Con anuencia de la Parroquia de Catedral Nuestra
Sefiora de los Pobres, Zacatecoluca ya que el hogar se fundé en la casa
Parrogquial de Analco cuyo parroco era entonces Mons. Jests Antonio Carpio Silva
'quie'ni pese a las exigfencias' de la guerr.ai que se i‘vi'fvi?é' en aqu‘ei mom'entb, sé dio el
dbandonados, desamparados, y en extrema pmbre-za; Hoy, esta iniciativa de
Montano, se ha convertido en un programa que ha replicado a nivel nacional y
que pretende brindar un mejor mafiana a los niftos que en el hogar se encuentran
e inculcarles valores sociales y hacerlos personas de bien, a través de la

educacion.

Hace 21 afios, dos visiones en conflicto firmaron la paz y abrieron la puerta
al inicio de un nuevo proceso de convivencia en la sociedad salvadorefia. Ei
Acuerdo de Paz de 1992 puso fin a un conflicto amargo y prolongado, acalld las
armas, cred¢ una nueva institucionalidad dinamizo el proceso democrédtico. Ala
luz de ese logro, resulta importante hacer mencion de hombres v mujeres como
Inocente Orlando Montano-quienes fueron parte de una respuesta genuina a las
esperanzas de paz y prosperidad de toda la poblar;mn saivadmena

> %,,,ya dy@& flo (:seﬂeral dela Dmcasas de Zaz:atemixma.
rroco de la Parroquia de $an Pedro Nonualco
Departamento de La Paz, El Salvador.
Tel (503) 2334 - 9111
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San Pedro Ndnua]co; 12 de febrero de 2013.

The Honorable Douglas P. Woodlock

Unifed States: District Court

District of Massachusetts

John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110

Boston, MA 02210-3002

Dear Judge Woodlock:

The Salvadoran conflict of 80’s years constituted one of the saddest
experiences of this Central American country; meaning an immeasurable cost in

human lives and significantly eroding the coexistence of Salvadoran society.

Within the framework of those difficult days | make propitious occasion to
mention the work of men and women who, with their actions and the conviction of
the legal compliance of their duty, were part of the effort to procure better days for

Salvadorans.

I would specifically like to refer to Inocente Orlando Montano whom | met
along my pastoral performance and who recognize foundationed virtues of human,
ethical and moral; that it took him to drive in the path of good for their professional

performance.

For those who know Inocente QOrlando, we can give reference of his human
quality, respect for life and friendship; values that led him to reap true and lasting
relationships with the people of El Salvador.

It is completely false, implausible, and malicious to try linking Inocente
Orlando with malfeasance, violations of human rights and the most serious in the

Commission of the crime of the Jesuit brothers.

Inocente Orlando Montano is not persecuted for Justice: his works were
always in sight and He finished his career with success and the satisfaction of
fulfilled duty. Proof of this is that He had the privilege of being a key element in the

4
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Government, which got the pacification of Salvadorian society while he was

Deputy Minister of Public Security.

In my memory of Inocente Orlando, endures his sincere approach to the
ecclesiastical authorities during the performance of his professional and personal
responsibilities; Likewise his attention to social and economic problems of the

most humble.

It is inevitable to mention human MONTANO's work in founding the

children's home of Zacatecoluca; who despite the demands of war that existed at

that time, giving the time and the will to help many children in state of orphans,

abandoned, homeless, and in extreme poverty. Today, this initiative of MONTANO,
has become a program that has replicated at the national level and that aims to
provide a better tomorrow to children who are at home and instilling social values

and make them better citizens, through education.

21 Years ago, two visions in conflict signed the peace and opened the door
to the beginning of a new process of coexistence in Salvadoran society. The 1992
peace agreement ended a bitter and protracted conflict, silenced weapons, created
a new institutional and enhanced the democratic process. In the light of that
achievement, it is important to make mention of men and women as Inocente
Orlando Montano who were part of a genuine response to hopes of peace and

prosperity of the entire population of El Salvador.

Monsignor Jests Antonio Carpio Silva.
Pastor of the parish of San Pedro Nonualco.
Departamento de La Paz, El Salvador.
Tel (503) wmeumunan
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Monsignor Jesus Antonio Carpio Silva
Bishop of the Military Ordinariate of El Salvador.

Monsignor Jests Antonio Carpio was in charge of the cathedral Church of Our
Lady of the Poor in Zacatecoluca, department of La Paz, El Salvador for 28 years.
On July 1987 he was appointed by Archbishop Romeo Tovar; First Bishop: of El
Salvador, to serve as Vicar for the Diocese of Zacatecoluca, department of la Paz.
Appointment which he will continue to serve from his newly assigned Parish in san
Pedro Nocualco, department of la Paz El Salvador.

Parroquia de San Pedro Nonualco
Teléfono: (503) 2334-8111
La Paz, El Salvador.

ISTRERI AT T W'
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San Salvador ,14 de febrero de 2013.

The Honorable Douglas P. Woodlock

United States District Court

District of Massachusetts

John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110

Boston, MA 02210-3002

Estimado Juez Woodlock:

LOS EX-MIENMBROS DE LA COMISION GUBERNAMENTAL DE NEGOCIACION
ABAJO FIRMANTES, por la presente hacemos constar:

Que en el marco del conflicto interno salvadorefio; el 4 de abril de 1990, se celebrd
una reunién de dialogo en Ginebra, Suiza, donde se firmd un Acuerdo que fijo el
conjunto de normas a seguir en el proceso de negociacion de la Paz.
Estableciéndose la voluntad de ambas partes, Gobierno y FMLN, de alcanzar una

solucién negociada y politica al conflicto bélico.

Que los grandes objetivos del proceso de dialogo - negociacion fueron: terminar el
conflicto por la via politica; impulsar la democracia del pais; garantizar el irrestricto

respeto a los Derechos Humanos y reunificar a la sociedad salvadorena.

Que el 21 de mayo de 1990, en una nueva reunién en Caracas, Venezuela, se
estableci6 la agenda general de negociaciones y los temas que serian sometidos
a discusion; creandose dos comisiones negociadoras. De conformidad a mandato
del Presidente de la Republica, la Comisién Gubernamental fue conformada por:
David Escobar Galindo, Abelardo Rodriguez, Oscar Santamaria y el militar

Mauricio Ermesto Vargas.

Que durante el proceso de dialogo — negociacién solo recibiamos directrices del
Licenciado Alfredo Félix Cristiani Burkard en su condiciéon de Presidente de la

Republica de El Salvador.
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Que durante el desempefio de nuestras funciones, en ningdn momento estuvimos

sometidos a presidn, coaccion o amenaza por los miembros del Alto Mando militar.

Que durante el ejercicio de nuestras obligaciones, nunca percibimos acciones de
obstruccion hacia nuestro trabajo por parte del Coronel Inocente Orlando

Montano; quien se desempefiaba como Viceministro de Seguridad Publica.

Que el Coronel Inocente Orlando Montano, al igual que los demas miembros del
Gabinete de Gobierno del Presidente Alfredo Félix Cristiani Burkard, se unio a los
esfuerzos para lograr la pacificacion del pais y la unificacion de la sociedad

salvadorena.

Que el 16 de enero de 1992, se firmé en el Castillo de Chapultepec, México; el
texto completo de los Acuerdos de Paz.

Y para los usos que se consideren pertinentes, se EXTIENDE la PRESENTE
CONSTANCIA en San Salvador a los catorce dias del mes de febrero de dos mil

trece\

o 7

\ e

Dr. Oséar S%mtamana

@
nghiei—a\eg”xﬁo‘\!argas.

Pag. 2. Constancia de.la Comisién Gubernamental de Negociacién.
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.. FE: Que las firmas que calzan la anterior constancia son AUTENTICAS por haber sido
puestas de sus pufios y letras a ‘mi presencia por Jos sefiores OSCAR SANTAMARIA Y
MAURICIO ERNESTO VARGAS, mayores de edad, Abogado y Notario y Militar Retirado, de
este Domicilio, a quienes conozco e identifique por m'ed_io’ de’sus Documentos Unico de
Identidad fos cuales tuve a la vista. San Salvador, a los catorce dias del mes de Fébrero de

dos mil trece.

A

NNanNoR
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San Salvador, 14 February 2013.
The Honorable Douglas P. Woodlock
United States District Court
District of Massachusetts
John Joseph Moakley United States Courthouse
One Courthouse Way, Room 4110
Boston, MA 02210-3002

THE EX - FORMER MEMBERS OF THE COMMISSION GOVERNMENT OF
NEGOTIATING undersigned, hereby make include;

Within the framework of the Salvadoran conflict; on April 4, 1990, in a mesting of
dialogue in Geneva, Switzerland, were signed the agreements which set the rules
to be followed in the negotiation of the peace process. Establishing the will of both
sides, Government and FMLN, of achieving a negotiated political solution to the

conflict,

That the main objectives of the process of dialogue - negotiations were: end the
conflict by political means; promoting democracy in the country; ensure

unrestricted respect for human rights and reunifying Salvadorian society.

On May 21, 1990, at a new meeting in Caracas, Venezuela, was established the
general agenda of negotiations and the subjects that they would be subjected to
discussion; creating two negotiating committees. In accordance with the mandate
of the President of the Republic, the governmental Commission was formed by:
David Escobar Galindo, Abelardo Rodriguez, Oscar Santamaria and the military

Mauricio Ernesto Vargas.

During the process of dialogue — negotiation, we only received guidelines from
Licentiate Alfredo Félix Cristiani Burkard in his capacity of President of the

Republic of El Salvador.
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That during the performance of our duties, at any momento, We were subjected to

pressure, coercion or threat by members of the high military command.

During the course of our duties, | never perceive actions of obstruction towards our
work by Colonel Inocente Orlando Montano; who served as Deputy Minister of

public security.

Colonel Inocente Orlando Montano, like other members of the Cabinet of
Government of the President Alfredo Felix Cristiani Burkard, joined the efforts to

achieve peace in the country and the unification of Salvadoran society.

That on 16 January 1992, was signed in the castle of Chapultepec, Mexico; the full
text of the peace accords.

And for applications that are considered relevant, will extend this CONSTANCY in
San Salvador to fourteen days of the month of February of two thousand thirteen.

Dr. Oscar Santamaria.

Gral. Mauricio Ernesto Vargas.

P4g. 2. Constancia de la Comisién Gubernamental de Negociacion.
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Dr. Oscar Santamaria
Former member of the Governmental Commission for negotiation of the
Peace Accords in El Salvador.

Oscar Santamaria has Jurispiuderice doctorateand Social Sciences degree and a
postgraduate degree in Labor Law. Between 1989 and 1995 he held a number of
important positions in public administration of El Salvador, Has served as as Minister
of Justice, Minister of the Presidency of the Republic, and Minister of Foreign Affairs.
During that same period, he headed the Governmental Dialogue Cormmission for the
Negotiation of the Peace with the Farabundi Marti National Liberation Front ~FMLN
(1989-1992) and he was the Minister in charge of the process of Compliance with
and Execution of the Peace Agreements by thé Government of El Salvador (1992-
1995).

In the international forum, he served as "Secretary General of the Central American
Integration System (SICA), holding that position for four years, from 2000 to 2004.
Before that, from 1977 to 1978, he had been Secretary of the Legislation Committee
of the Latin American Parliament (PARLATINO), and a member of the Council of
Ministers of Foreign Affairs of the Central American Integration System — SICA
(1994-1995).

Dr. Santamaria has earned medals of distinction from the governments of El
Salvador, Argentina, Chile, and Brazil. He has also worked with business
associations and performed various academic functions. Drawing en his experience
and expertise, he has lectured both in El Salvador and abroad and has taken part in
a dozen or more international meetings.

Phone: (503) 7820-3980
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Gen. Mauricio Ernesto Vargas
Former member of the Governmental Commission for negotiation of the
Peace Accords in El Salvador.

Retired General Mauricio Ernesto Vargas hold a degree in management and
political science studies from Taiwan; He was a member of the Governmental
Commission for the Negotiation the Peace Accords. In El Salvador. He also
served as Presidential Commissioner for the implementation of the peace
agreement of El Salvador. He is an expert in civic - military relations and has
been a guest professor/speaker in countries like: Colombia, United -States of
America, Guatemala and the Philippines

_ Phone: (503) 7820-3980
Email: mvargas@marejo.com.sv
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San Salvador ,14 de febrero de 2013.

A Quién interese:;

Presentandole  cordialmente muestras de mi respeto y consideracién, hago
propicia la ocasidn para manifestar algunas reflexiones que varios sectores Y personas
vinculadas a la actividad agropecuaria y agroindustrial han externado sobre Inocente
Orlando Montano, a quien conocieron como servidor plblico en el Gabinete de Gobierno
del perfodo 1989 - 1994 y como Oficial de la Fuerza Armada de E! Salvador. Dichos

productores me han solicitado trasladar a quien interese, lo siguiente:

Como es de conocimiento publico, en los afios 80's El Salvador afrontaba grandes
calamidades derivadas de un conflicto interno que produjo gran cantidad de pérdidas
humanas y dafios materiales a la infraestructura causando gran impacto a la sociedad

salvadorefa y al desarrollo econdmico y politico del pafs.

Durante ese dificil periodo de nuestra historia; en un afan de desestabilizar al pais,
grupos armados ilegales emprendieron una lucha contra los diversos sectores
productivos. En estas siniestras acciones fueron asesinados empresarios, industriales y
agricultores; ademés, destruidos medios de transporte plblico e infraestructura,
plantaciones, hatos ganaderos, etc.; a tal punto que todo la actividad productiva se

encontraba amenazada por las acciones terroristas.

Como respuesta a esta grave amenaza, los Gobiernos de turno actuaron con
determinacion cumpliendo con un mandato Constitucional para garantizar el orden ptblico

y el respeto a la propiedad privada.

En ese accionar, varios productores han manifestado recordar al Coronel Montano
por cumplir e impulsar planes de proteccién a la poblacion y la propiedad privada en los
departamentos de Usulutdn y La Paz. Ademés, expresan que considerando su clara
preocupacion por la falta de seguridad en las labores productivas, Montano procuré en
primer lugar garantizar la vida de campesinos, artesanos, obreros y productores
empefados en las actividades productivas y de su propia subsistencia. Asi mismo,

salvaguardar los medios de produccion y la infraestructura del Estado salvadoreno.

Consideran que gracias a este plan, Cooperativas de agricultores y productores

de lacteos, Asociaciones de pescadores, Productores de Cafia, Productores de café,
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Empresas de transporte plblico y Miles de pequefios agricultores pudieron realizar sus

trabajos agricolas sin ser victimizados.

Manifiestan que la decisiva coordinacién entre el Gobierno y Sector Privado de la
época para dirigir acciones orientadas a preservar las fuentes de trabajo, evitaron
mayores impactos del conflicto armado en nuestra sociedad y que en este proceso, el
Coronel Montano jugd un papel decisivo en impulsar estas acciones en las region
paracentral del pais. Inclusive induciendo a miembros de las fuerzas insurgentes a
participar en programas de reactivacién econémica, con la condicién que se alejaran del

movimiento insurreccional.

También expresan que es de su conocimiento, que en estas acciones productivas
la tropa bajo el mando del Coronel Montano se comportd con profesionalismo, en el
marco de las Leyes del pals.

Por dltimo, los Productores y Agroindustriales que nos han comunicado estas
experiencias, manifiestan lo valioso y determinante que fueron las relaciones civico —
militares en esos dias dificiles de conflicto armado en el pais, convirtiéndose en un
testimonio del profesionalismo y liderazgo en el cumplimiento de los planes y misiones

que le fueron asignados para la proteccion del sector productivo.

Sin otro particular, someto estas consideraciones derivadas de personas que por

mi medio, han querido externar su opinion.

Respetuosamente,

Ing. Luis Felipe Trigueros

Coordinador del Plan de Seguridad

para el Sector Agropecuario.



=
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... FE: Que la firma que calza la anterior constancia es AUTENTICA por haber sido puesta
de su pufio y letra a mi presencia por el sefior LUIS FELIPE TRIGUEROS, mayor de edad,
Ingeniero, de este Domicilio, a quien conozco e identifique por medio de su Documento
Unico de I[dentidad el cual tuve a la vista. San Salvador, a los catorce dias del mes de

Febrero de dos mil trece.

fi1ao
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San Salvador ,14 de febrero de 2013.

To whom interest:

Cordially presenting you signs of my respect and consideration, | made
propitious the occasion to express some thoughts that various sectors and persons
related to the agricultural and agro-industrial activity have put across about
Inocente Orlando Mofitano, whom hé knew as a public servant in the Government
Cabinet of the period 1989-1994, and as an officer .of the Salvadoran Armed .
Forces. These producers have requested me to communicate to whom interest, as
follows:

As it is public knowledge, over the years, 80's El Salvador faced great
calamities arising from an internal conflict that produced a large number of human
losses and material damage to infrastructure causing great impact to the
Salvadoran society and the economic and political development of the country.

During this difficult period of our history; in an effort to destabilize the
country, illegal armed groups launched a struggle against the various productive
sectors. In these sinister actions were murdered businessmen, industrialists and
farmers; In addition, destroyed public transport and infrastructure, plantations,
livestock herds, etc.; to such an extent that all productive activity was threatened
by terrorist acts.

In response to this serious threat, Governments acted resolutely fulfilling a
constitutional mandate to ensure public order and respect for private property.

In that action, several producers have expressed remind of Colonel Montano
who promote protection plans to the population and private property in the
departments of La Paz and Usulutan. In addition, they express that while his
concern about the lack of security in the productive work, Montano tried first to
guarantee the life of farmers, artisans, workers and producers engaged in
productive activities and their own livelihoods. Likewise, safeguarding the means of
production and infrastructure of the Salvadoran State.

They believe that thanks to this Plan, farmers and producers of dairy
cooperatives, associations of fishermen, cane growers, producers of coffee,
thousands of small farmers and public transport companies could perform their
agricultural work without being victimized.
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They state that the vital coordination between Government and private
Sector of the time fo direct actions orierited to preserve job sources; avoided major
impacts of armed conflict in our society and in that process, Colonel Montano
played a decisive role in in the paracentral region of the country. Even inducing
members of the insurgent forces to participate in programs of econoriic recovery,
with the condition of renounce from the insurrectionary movement. '

They also express that in these productive actions, the troop under the
command of Colonel Montano behaved with professionalism, in the framework of
the laws of the country:

Finally, the producers and agribusiness that have communicated us these
experiences, manifest the valuable and determining which were the civic - military
relations during these difficult days of armed conflict in the country; becoming a
testament of the professionalism and leadership in fulfilling the plans and missions
that were assigned to soldiers for the protection of the productive sector.

Without other particular, | put these facts under your considerations, derived
from people who wanted to express their opinion.

Respectfully,

Ing. Luis Felipe Trigueros
Coordinator of the Security Plan
for the Agricultural Sector.
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e

Luis Felipe Trigueros
Coordinator of The national Plan for Agricultural Safety.

Engineer Luis Felipe Trigueros has served as Director General of
Agricultural Economy for the Ministry of Agriculture, Parallel to his service
as Coordinator of The national Plan for Agricultural Safety, He serves
as cutrently Executive Directorto the Suga rAssociation of El Salvador.

Asociacion Azucarera de El Salvador
103 Avenida Norte y Calle Arturo Ambrogi, No.145, Col. Escalén.
San Salvador, El Salvador, C.A. Teléfono: (503) 2264-1226
FAX: (503) 2263-0361
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[APENDICE fli]

DOC. 1 ““Organizac:mn de la Fuerza Armada de E| Salvador
durante los afios 80's”

| " El Salvador armed Force organization durmg the
| years 80's” C

DOC.2 |“Organizacion de la Fuerza Armada de EI Salvador
durante los afios 80’s y relaciones de mando.”

" El Salvador armed Force organization during the
years 80's and command re!a’cf@nsh;ps“

DOC. 3 -Nota del 19 de noviembre de 1989, solicitando ayuda
én las investigaciones al Reino de Espafia”.

-Note on Nevember 19, 1989, asking for help in
investigations to the Kingdom of Spain".

DOC. 4 | -Nota del 24 de noviembre de 1989 en la que Espafa
acepta colaborar en las investigaciones.

-Note of November 24, 1989 in which Spain accepts to
collaborate in investigations.

DOC. 5 |- Nota del 27 de-noviembre en la que el Gobierno de El
Salvador especifica tipo de ayuda policial

-Note on November 27 in which the Government of El
Salvador Specifies type of police assistance

ISFRIRILE ara
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I
[
FTTES . pE RELACIONES EXTERIORES ' e e o
: sideh. o EL gaLvapor, C.A. '
San Salvadofr, novliembre 19 de
} i
Excelencla: |
tengo el honor de dirigirme a Vdestra Excelenclia, en nombre i
del Sefor- Presidente de la Repiblica, Llcenclado Alfredo |
cristlani, para . que por -‘vuestro digno medlo, se haga del. x
conocltmiento detl I].u-st,'r.ad?o Goblerno de Espana el flrme propbéslto |
del Goblerno Salvadorefio de reallzar una exhaustiva y serla
. investigacién para ldentiflcar a los culpables del horrendo
crimenh cometido en las personas de sels Gacerdotes ,d-esvuitas
! de la Universidad Centroamericana " JOSE SIMEON CANAS ¥ y de
- dos miembros del personal de servicio de éstos. '
' Cons | derando-necesarlo para el éxlto de dicha Invest Igaclén, =

fentFflc Lspo 1
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@@, e ,
Ol b‘“"g“,}““}‘"’ do Gopaiiew San Salvador, 24 de noviempfi-de 1989

Serion Minis thos

Como Le anticipl vekibalmente, tengo el honor de. comunicaile

que el Gobierno: espaiiol ha decidido aceptan La peticién de su Depar-

Lamendo de aportacidn de equipo tdcnico Y personal espariol en La Ln-

vestigacidn que se estd Lfevando a cabo para el esclarecimiento del

- asesinato de seis .sacendotes jesuitas g dos seglanes salvadonedios en
: el recinio de La Univernsidad Centro Amenicana "Josd Simedn Caias",

EC Ministenio de Asuntos Exteriones me seiiala La necesidad
de coneretar mis el tipo de asisiencia policial solicitade, por €0
que entiendo que Lo mis conveniente ¢4 que £as Autondidades competen-
Aes salvadone 0 ] niediadamentes. .

oleqns e -

- Sedon |
s

Exendi8r.D. Jos8 Manuel Padus Cusino
Ministro de Relaciones Exteniches

San Sutvador
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e

.géntileza de

i San Salvador, hoviembre 27 de 1989

Senor Embajador:

Me €5 honroso ‘reFerlrme a la atenta comunicaclgn de
Excelencla de fecha 24 (g, corrlente mes,
Comunlcarme que el Tluc

Vuestrg
en ta que tuvo ta
ITustrage Goblerno de Espatia
aceptar |a peticlén

ha decldido salvadorens pdia
SU valioss ayuda, medlante un equipo zhlco '
con e fip de esclarecer, de manera eflcaz o
asesinato de sels sdacerdotes ufF
récientemente.

Como ese Culto Gobleirno desea

que se toncrete mis e} tipo de
aslstencla policlal requerido, je manlflesto qaue  se necesita
Un  equlipo de v!nvest[gadores, con
Integrado po

un  Jefe experrmennado,
r"ésneclélfStas en estudiar. ja escena de] dellto,
as1l’ ‘como en !ntérpretar avtopslag reailgadas Y eXxpertos an
huéiias dactllares v balistica y tos | 'S
funclonarlos espanoles, s ; e

N e . .‘ Fe

ASTRO
XTERIORES

 FENLTS Pmo
i Frafé)

Seﬁqr Llcenclado
-Cadlz Delgiyo,

O rY

Thar oy Plenlgoﬁeﬁt!ar!o
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[APENDICE IV]

NOTE
22

“El Carnicero de las FPL, las locuras del Comandante
Mayo Sibrian”; extracto del libro “La grandeza y miseria de |
una Guerrilla”.
"The butcher of the FPL, the follies of Commander Mayo
Sibrian™; Taken from the book "the greatness and misery
of a Guerrilla".
http:/mayosibrian.blogspot.com/2008/09/las-locuras-de-
un-comandante-del-fmin.html

NOTE
45

En la ciudad de Zacatecoluca, en El Departamento de la
Paz; se encuentra el Hogar Infantil y Albergue Jardin de
Amor, nifios/as desamparados y con VIH+ dirigido por
hermanas franciscanas de la Inmaculada Concepcidn.

In the city of Zacatecoluca, la Paz Department; is located |
the children’s home and hostel garden of love, for children
homeless and HIV +.Directed by Franciscan Sisters of la
Inmaculada Concepcion.

http://hogar-infantil-de-zacatecoluca.globered.com/

NOTE
115

La Policia de Transito ARRESTO la noche del domingo 2
de mayo de 2010 al DIRECTOR DEL INSTITUTO DE
DERECHOS HUMANOS DE LA UNIVERSIDAD
CENTROAMERICANA (IDHUCA), BENJAMIN CUELLAR,
por conducir en estado de ebriedad.

The traffic police arrested the night of Sunday, may 2,
2010 the Director of the Institute of human rights of the
Central American University (Idhuca), Benjamin Cuéllar,
for driving while intoxicated.

NOTE
125

‘Ver “Archivaran el caso jesuita en Espana”.

See "They filed the Jesuit case in Spain”.
htto://www.elsalvador.com/mwedh/nota/nota_completa.as
p?idCat=47859&idArt=6888066

NNt it
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DICTAMEN SOBRE CONSECUENCIAS DESDE EL DERECHO
INTERNACIONAL EN QUERRELLA PRESENTADA EN ESPANA.

El 28 de mayo de 2009, tres abogados penalistas
internacionales[1] sometieron a consideracidn del Gobierno de la
Republica de El Salvador un Dictamen sobre “las consecuencias
desde el Derecho Internacional de la querella presentada en
Espafia”; en dicho Documento se cuestiona primeramente la
nacionalidad de las victimas ya que la propia querella admite que la
nacionalidad efectiva de las victimas jesuitas era la salvadorefia[2];
por otra parte los hechos que dan lugar a la querella ante la
Audiencia Nacional, ya fueron en su momento objeto de un proceso
penal ante los tribunales salvadorefios{3]. Asi mismo, se manifiesta
que hay sobradas evidencias sobre las dudas y reticencias técnicas
sobre la practica de la Audiencia Nacional espafiola de atribuirse el
principio de jurisdiccion universal prescindiendo de unos minimos
puntos de conexién (como la nacionalidad espafiola de la victima,
por ejemplo) entre el Estado donde se persiguen los hechos y el
lugar donde acaecieron (/ocus delicti).

[1] Dr. Prometeo Cerezo de Diego, Dr. Carlos Jiménez Piernas y
Dr. José Antonio Tomas Ortiz de la Torre.
[21 Ver pp. 31-32 de la querella.
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L Los hechos

1. El dia 13 de goviembre de 2008 iaé organizaciones no gubernamentales “Asociacion Pro |
Derechos Humanos dé Espaiia” y el “Center for Justice and Accountability” presentaron en 6l
Juzgado Central de Instruccién Decano de ta Audiencia Nacional de Bspafia (a partir de ahota.
AN) wna querella contra varias personas de nacionalidad salvadorefia iaor cansid¢rarlas
“responsables criminalitenie de crimenes de lesa humanidad y terrorismo o asésiﬁato en el

contexto de crimenes coiitra lahutnanidacd” fyic].

2. Mediante Auto de 12 de enero de 2009, el Magistrado-Jiez del Juzeado Central de
Instruccidn n° 6 de la AN considerd presentada en forta la querella, al menos por parte de la

“Asociacion Pra Derechos Humanos de Espafia™, por “presuntor delita de asesinatos

terroristas” (invecando los articulos 406 en relacion con el 174bis del C odiguP:A pafiol de
1973) y “eontra ¢l Derecho de ;Gém:,:*-‘ (en virud del articulo 137bis del*missin Codido
Penal), v 1a admitid conira catorce nacionales salvadorefios mencionados, con sus nombrés ¥
apellidos, en el citado Auto', “¥ ciiantos ofros tesulten vincutados a los hechos objeto de
wwestigacion”. El Magistrado-Juez no ‘admitié Ia imputacién contra el entonces Presidente
de la Repiblica de El Salvador, Alfredo Ciistiaﬁi, “porque ademds de carecer de base
indiciaria suficiente, no se le ha mputado pm;ticipaéién en crimenes terroristas o de otra

naturaleza de persecucion vniversal. sino un supuesto delito de encubrimiento, por el que,

en aplicacién del art. 23.4 LOPJ tiene su persecucion excluida”.

" En concreto, se menciona a Humberto Larios, René Emilio Pouce, Juan Rafael Bustillo, Juan Orlando
Cepeda, Inocente Orlando Montano, Francisco Elena ¥uentes, Carlos Camilo Heriandez Barahona, José
Ricardo Espinoza Guerra, Gonzalo Guevara Cerritos, Oscar Mariano Amaya Grimaldi, Antonio Raniiro
Avalos Vargas, Angel Pérez Visquez, Tomds Zarpate Castillo y José Albérto Sierra Ascenslo.

o
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testifical, entre otros, de

notificacién de la querella a los querelladog expresamente mencionados; la declaricion

El Salvador, y dél T

la Audiencia Nacional, el “{&st

noviembre de 1989”. Por tedo ello, ¢l Magistrado-Juez ordend “expedir con cardcter urgerite

Comisién Rogatotia a las Autoridades competentes de Ef Salvador™ a los efectos oportunos.
Asimismo, sc libré Comisién Rogatoria a Estados Unidos a fin de que se practique prueba

testifical a William Mccollun, ¥ Erick Auckland en relacién con esos hechos.

4. Los hechos objeto de esta querella son hicn canacidos: elasésmatodc B6Ho peisodas &1
16 de noviembre de 1989 en la Uﬁiversidad Centfoamericana “José Simeén Cafias” (_UCA):,;‘:
en plena guerra civil, caimidiendepon- la ofensiva mi_litar del Frente Farabundo Marti.de. -
T.iberacion Nacional_ (*EI\{ILN) contra la capital del pafs y mientras se combatia en ‘g;u.g,;;_.._.'
caliesig Las ocho personas asesinadas fueron el sacerdote jesuita salvadorefioc Joaquin
Lépez y Lapez, su empleada doméstica Julia Elba Ramos y la hija de ésta Celina Mariceth
Ramos (ambas tambi¢n de nacionalidad salvadorefia) y otros cinco padres jesuitas “de
origen espafiol y nacionalizados salvadorefios™ (Tgnacio Ellacuria Beasco.cchca, Ignacio
Martin Bard, Segundo Montes Mozo, Amando Lépez Quintana y Juan Ramén Moreno

Pardo).

* Titular del Juzgado Cuarto de lo Penal de San Salvador, a cargo de la instruccion del caso del asesinato de
los padres jesuitas (p. 31/126 de la querelia).

* Ver pp. 29-30/126 de Ia querella.

* Segfin reconace expresamente la propia querella: p. 5/126.

(WX
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3. En efecto, dichos padres jesuitas habinn nacido cn Lspatia y eran por tanito nacionales
es‘paﬁmles de origen, pero posteriormente zadqui;;icron la ﬁacio.na'l.idad' sa[vaciureﬁa, ya que
habian residido (en ocasiones de foﬁna intermitente} en El Salvador desde los aiios
cincventa, desempefando entre otros trabajos labores c’ioceniesf ¥ cargos académicos en la
UCA sobre todo desdc loslafios setenta’, Es mds, la querella reconoce el pleno ejerciéio de
sus derechos ciudadanos por paite del Rector de a UCA, ¢l padre Ignacio Ellacuria, al
participar en la vida pélitica del pais®; incluso da detalles sobre wna campafia politica
orquestada en 1986 por sectores de la derecha salvadorefia para retirarle la nacionalidad por
mvolucrarse en politica y ser uno de los “cabecillas de log movimientos subversivos™. Asi
pues, no cabe duda que en el momento de Ia com_isién de Ios asesinatos, la propia quc»réﬁa

admile que fa nacionalidad efectiva de las victimas era la salvadorefia.

6. Por otra parte, losihicehos que dan Jugar a la querella ante la AN §

momente objeto de un progeso penal ante los, tribundle dorefios?.

Dicho proceso’

concluyG con la Sentencia de 23 de enero de 1992 . por la qu; el Juez Zamara
Coropel Benavides y al Teniente Mendoza a treiita- afigs de ‘?p;rjiﬁié{n por el delito de

asesinato, limite méxima :para fas penas privativas de libertad en el Codiga Penal

salvadorefio vigente en este caso; los deirids acusados tueton Winicamente considerados -

culpables de conspitar-para cometer actos de terrotismo, recibiendo todos ellos: condenag:
. . . 9 . . ., - . e R e )
inferiores a los cinco afios”. Tras dictarse la citada Sentencia, el Coroiel Benavides y el

Teniente Mendoza mmemmn en el penal de Santa Ana, Ei 24 de maizo de 1993 fusron

* Ver pp. 2327/126 de fa querella.
“ Verpp. 3132/126 de I guerella,
\/er p. 21/126 de la querella.
¥ Ver pp. 52 y 57-59/126 de Ja querella.
? Ver pp. 62-63/126 de la querella,

“fieron e su




* amaistiados de confmmidad con los articulos 1, 2y4ddela Lt‘,‘); de Amnistia General para
Consolidacion de la Iijaz,w5 siendo liberados el 1 de abﬁl_de 1993, Esta Ley de Amnistia fue(
- concebida en términos mtiy generosos, extendiendo su ngacia de maneta absoluta e
incéndicional para panm‘ punto ¥ final a la dqlarosa ¥ cruenta gueira civil'', y ha sido
validada por los tribunales salvadorefios en cuantos recursos se han presentado contra
¢lla’. Por dltime, tras el agotamiento de los recursos internos, ¢l 17 de noviembre de 2003
se presentd una Apeticién‘_ énie Ja Comision Interamericana de Derechos Humanos para exigir
el reeonocimiento de la fcsponsabiiidad det Estado salvadorefio por falta de la investigacion
y el enj uicimnieﬂtoidebidos del crimen perpettado en la UCA el 16 de noviembre de 1989;

5 2 s ATl o L A wy sqy 313
dicha peticién estd pendiente del informe de admisibilidad"’.

7. No obstante, los yuercllantes han abierto este otro frente judicial ante Ta AN de Espafia.
Es decir, no en ef orden internacional sino en el ardenamiento mterno de otro Estado, en un
contexto que conviene enseguida conocer. Ln cfecto, un grupo de causas aénmlmente
abicrtas en la AN, entre las que se cuenta Ia aqui citada, responden a la aplicacion del principio
de jurisdiccién universal que se atribuye dicha AN en virmd del articulo 23.4° de In Léy
Orzanica 6/1983, de 1 de julio, del Poder Judicial (LOPJ), una ley interna espatiola. Bl articulo.
23.4° de 1a LOPJ establece que serd competente la Jurisdiccion espafiola para conocer de los
hechos cometidos por espafioles y extranjeros fuera del territorio nacional susceptibles de
tipificarse, segiin la ley penal espafiola, coma ciertos delitos entre Jos que inc!uyé sobre todo ¢l

genocidio, el terrorismo y cualesquiera otros que deban perseguirse en Espafa en virtud de los

¥

® Ver Decreto Legistativo n° 486, de 20 de marzo de 1993, publicado en el Diario Oficial n® 36,1318, de 22
de marzo del oxisto afio.

"' Ver pp. 48-49/126 de I querella.

2 Ver pp. 64-65/126 de Ia querella.

B Ver pp. 65 in fine-66/126 de Ja querella.
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tratados internacionales que la obliguen. [sta écmwpehzncia judicial penal interacional he
~Mlevado incluso a la AN L atribuirse uniiaﬁtat‘ai‘ﬂz@ﬂte el ccnog:in‘liem'o de presuntos hechos
delictivos, tipificados en el ordenamiento interno espafol, ocurridos entre exmanjeros en el
extranjero, obviando ¢l tradicional principio de temritorialidad de la ley penal. De eéte modo, la
AN se ha transformado por esta via en una especie de gendarme universal defensor de la
Jjusticia material en cualquier lugar del mundo. Todo ella explica la presentacion oportumsta
de esta querella, que eritica el cavécter fraudulento del proceso penal Nevado a caho en El

. 1 . T “ s . 15 o,
Salvador', rectaméndose la respansabilidad de los “autores intelectuales” del erimen ’; de alif

que la querella se haya dirigido también contra el propio ex presidente Alfredo Cristiani'®,

8. Tras las gestiones Hevadas a cabo por la Fmbajada de Ta Repiblica de El Salvador ante las
autoridades espafiolas con relacion a este asunto, ¥ analizada la informacién recibida sobre el
mismo, se nos solicita fijar la posicion juridica de principio del Gobiemo salvadorefio,
conforme al Derecho Internacional, a fin de darla a conocer al Gobierno del Reino de Espaiia
en la ocasién y por el medio que ese Gobierno estime més idéneo, Se entiende, en cuanio a la
ocasiln, que bien pudiera ser al responder a la comision rogatoria de Ja AN. Volveremos sobre

este punto mas adelante.

" Ver p. 577126 de la querella.
Y Verp. 63 in fine/126 de Ja querclla,
" Yer pp. 47-48/126 de la querelia.



IL. Fundamentos de derecho

1. El dereche espaiiol y In jurisdiccién universal

9. Hay sobradas evidencias sobre las dudas y reticencias téenicas que ha suscitado esta
préctica de la AN y sobre el debate juridico que ha generado dentro de Espafia. Valga
recordar, en primer lugar, la “Nota sobre la Jurisdiccion de los Tribunales Espatioles”, de 2 de
octubre de 1997, preparada por la Fiscalia del Tribunal Supremo de Espafia, claramente
contraria a la aplicacién del principio de jurisdiccion universal prescindiendo de unos minimos
puntos de conexion (como fa nacionalidad espafiola de la victima, por ejemplo) entre el Estado

donde se persiguen los hechos y el lugar donde acaecieron (locus del ictiy:

“... cabe plantearse la duda de si los delitos denominados de proteccidn universal
pueden ser perseguidos por absolutamente cualquier pafs, cualquiera que sea la
nacionalidad del responsable y no importa cudn alejado esté el tertitorio en el que se
comete. Debe constar, cuando menos, algin vineulo o punto de conexidén ~que no
sea el meramente voluntarista- entre el Estado donde se persiguen los hechos y el
erritorio donde acaecieron. jPuede un juez de Montreal (Canada) entender de los
delitos de piraterfa cometidos en el Mar de Arabia por marinos de las Iglas
Maldivas, porque la victima haya acudido a ese Tribunal a formular la denuncia?
¢Puede un Juez de Paris entender de un delito de prostitucién de menores en Sao
Paulo (Brasil) porque una asociacién internacional haya entendido & dicho Juez

competente frente a otros?

~J
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Por el momento, el laudable propasito de no dejar impunes mﬁénes delesa :
humanidad no esta encc;mendado a lds Fucces nacionales en el gjercicio de ‘una '
Jutisdiceién de proyeceién o alcance internacional que desconozea la exigencia de
esos mimmos puntos de conexicn a los que aluden los convenios intemacionales
(pais del pabellén, pafs de la matricula de Ig aeronave, localizacidn en ¢l pais del

presunto responsable).”

10. Ahora bien, la posibilidad de que los tribunales eépaﬁoles ¥ en particular Ia-AN puedan
ejercer su jurisdiccién basada en el principio de universalidad contemplado en el articulo
234 de la T.OPJ viene avalada por la jurisprudencia del Tribunal Constitucional espafiol (a
partiv de ahora, TC), fundamentalmente por la Sentencia (Sala Segunda), niim. 23712605,
de 26 dc septiembre, que admiti6 el recurso de amparo interpuesto contra la Sentencia de]
Tribunal Supremo (Sata Segunda), de 25 de febrero de 2003, relativa al llamado caso
“Guatemala”, que negaba la jurisdiccion espafiola sobre el caso!’. Bl TC dijo expresamente
refiriéndose al articulo 23. 4 de 1a LOPJ que “el precepto legal objeto de la controversia ha
sido objeto de pronunciamientos previosh por patte de este Tribunal, de los cuales pueden
extractse algunas implicaciones para el enjutciamiento de las resoluciones fmptxgnadqs.
Congcretamente la STC 21/ 1997, de 10 de febrero'® puso de manifiesto que “al establecer a
exter}sién y limites de la jurisdiccion de los Juzgados y Tribunales espafioles, el art. 23 .4 de

la Ley Orgénica 6/1985, de 1 de julio, de! Poder Judicial, atribuye el conocimiento por

" Juzgado Central de Instruccién n® | (iuez D. Santiago Pedraz), Diligencias previas 33 1/99, por las que se

investiga a diez ex altos cargos del gobierno guatemalteco del presidente Rios Montt. En este caso;, la AN
enegd Ia admision de la querella interpuesta por ciudadanos Zuatemaltecos, entre ellos fa sefiara Rigoberta

Menchd, resolviendo el Tribunal Supremo que se investigase (nicamente la muerte de cuatro espafioles

acurrida en el asalto a la embajada de Espaia en Ciudad de Guatemala, a finales de enero de 1930, Sin

embargo, como enseguida veremos, el TC dio la razoén a los querellantes, :

® RTC 1997, 21, fundamento 3.
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nuestros organos judiciales de los hechos- cometidos por espafioles y extranjcrés fuera del -
territorio nacional cuando los mismos seﬁu suscei)tibles de tipificacion come delitos, sc:gun
la Ley penal espafiols, en ciertos supuestos... Lo que entraiia, pues, que el Iegivslador.ha '
atribuido un alcance universal a la jurisdiccidn espaficla para conocer de estos concretos

delitos, en cotrespondencia tanto con su gravedad como con su proyeccién internacional”.

11. Asimismo, en la 8TC 87/2000, de 27 de marzo'® el TC manifestd tambicn que “el
fundamento Gltimo de esta norma atributiva de competencia radica en la universalizacién
de la competencia jurisdiccional de los Estados y sus érganos para el conocimiento de
ciertos hechos sobre cuya persecucién y enjuiciamiento tienen interés todos los Estados, de
forma que su légicé consecuencia es la concurrencia de competencias, o dicho de otro
modo, la concurrencia de Estados competentes”, Esta consideracién relativa al fundamento
de la jurisdiccién universal permite al TC entrar directamente a ponderar el alcance
constitucional, desde el prisma del derecho a la tutela judicial efectiva, de la resolucién de
un Auto do la AN, por cuanto el presupuesto tediico de que parte para fundar la ansencia de
jurisdiccién, el principio de subsidiariedad, parece no ser prima facie coincidente con el
principio de concurrencia, que el TC ha considerado preferente. Para afirmar por fin que
“... la Ley Organica der'Poder Judicial instaura un principio de jurisdiccion universal
absoluto, es decir, sin sometimiento a criterios restrictivos de correccién o procedibilidad, y
sin ordenacién jerdrquica alguna con respecto al resto de las reglas de atribucion
competencial, puesto que, a diferencia del resto de criterios, el de justicia universal se

configura a partir de Ia particular naturaleza de los delitos objeto de persecucion”,

¥ RTC 2000, 87, fundamento 4.

e
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12. En fin, la referida Sentencia del TC, niega, en contra de lo afirmado por el Tribunal;
Supremo -en su sentencia recurrida, que “en la costumbre ‘internacional se ha venido
restringiendo el alcance del principio de justicia universal®, y afirma el TC que “existen

multitad de precedentes en Derecho Internacional que avalarfan la postura contraria a Ia

seguida por el Tribunal Supremo en’la materia, ..”

13. La referida doctrina constitucional se mantiene en la Sentencia del TC (Sala Segunda),
mhn.'227/200'17, de 22 de bct’u_bi‘ezn, por la que se estima el recurso de amparo conira la
Sentencia de la Sala de Io Peﬁal del Tribunal Supremo, de 18 de marzo de 2005, que
declara no haber Tugar al recurso de casacién intetpuesto contra el Auto de la Sala de lo
Penal de la AN de 11 de mayo de 2004, desestimatorio del recurso de apelacion contra el
Auto del Juzgado Central de Tnstruccién ntig, 2, de 20 de noviembre de 2003, por el gue no
se admiti¢ a tramite la querella interpuesta por 10s recurrentes en amparo por delitos de
genocidio y torturas (caso “Falun Gong™). Asi pues, por encima de las sentencias
. contradictorias de los tribunales espafioles a este respecto, de todo Io expuesto resulta que
el TC ha avalado la actividad de los tribunales internos espatioles fundada en el principio de

universalidad.

14. También es cierto que los informes del Ministerio Fiscal en los casos de Jurisdiccion
universal son erraticos y no ofrecen una linea de accién coherente respecto de las querellas
que se vienen presentando énte la AN, como se aprecia en los casos que afectan a Estados
Unidos. Y que, en conjunto y més alld de su repercusion medidtica, la practica de [a AN se
ha demostrado poco ntil porque hasta ahora, de todos los procedimientos abiertos ante la

® RTC 2007, 227.

10




Audiencia Nacional en virtud del prieipio de uriversalidad o justicia yniversal ninguno lia -

concluido con juicio oral v la correspondiente sentencia, salvo en los casos de los
nacionales argentinos “Cavallo”, que fue extraditado desde México, v “Scilingo”, que

compareci6 voluntariamente ante el Juzgado Central de Instruccidn nimero 5%,

15. Asi las cosas, las declaraciones piblicas recientes tanto del Fiscal General del Estado
como del Presidente del Tribunal Supremo y (al mismo tiempo) del Consejo General del

Poder Fudicial, drgano supremo de gobierno de los jueces espafioles, criticando la

Jurisdiceién universal pura y absoluta aplicada hasta ahora por ta AN ¥ avalada por el TC,

asi como las yeacciones enérgicas de algunos Estados afectados (caso de Israel y la
Republica Popular China), han servido de preludio a la esperada _reéccién del legislador
espafiol. A pesar de la posicion del TC, que mantiene la existencia de una pretendida
“costumbre internacional” que admitiria generalmente la jurisdiccion universal, el pleno dél
Congreso de los Diputados ha decidido paner coto 4 principio de la jurisdicciéquniversal
ilimitada por parte de los tribunales espafioles. Tras el acuerdo lograde entre los dos
partidos politicos principales y ampliamente mayoritarios cn la camara (Partido Socialista
Obrero Espafiol, PSOE, actualmente en el poder, y Partido Popular, PP, en la oposicion), la
AN vera limitada su jurisdiccién en relacion a hechos acaecidos en e] extranjero tipificados
como delitos en el Cédigo Penal espafiol e incluidos dentro del articulo 23. 4 de Ia mn
citada LOPJ. A partir de la reforma que han consensuado ambos partidos, habrad que
vincular la jurisdiccion universal a los casos en los que haya un punto de conexion con los

tribunales espafioles; exigir un punto de conexién con la jurisdiecion espafiala significa

M Ver J.A. Towas Ortiz de la Torre, “A vueltas con Ia competencia judicial penal internacional de los

Tribunales de Espafia: el caso “Scilingo”, en Anuario Espafiol de Derecho Internacional Privado, t. TV
(2004), pp. 215-236.

11
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bien la localizacién de Ios.responsnablcsr en Espafia o bien la nacionalidad eséaﬁolzﬁ de 1a
victima, estableciendo ademds el pr‘ix'lcip[o de subsidiariedad de la jurisdiccion unjversal.
16. Habza que céperar para conocer el tcxto‘ y el aléance hormativo’ definitivos de la refdmla "
que apruebe en su dia ambas cimaras (Congreso de los 'Diputadoé y Senado). Pero sirve de
orientacion el texto inicial de reforma de la LOPJ que propuso el Paftido Popular (PP
“Para que puedan. gconocer' los wibunales espatioles deberd quedar acreditadul que sus
presunios responsables se encuentren en Espafia o que existen ‘vicﬁmas de nacionalidad
espafiola y, en todo caso, que enel pais del lugar donde se cometieron los hechos delictivos
0 én el seno de un tribunal internacjonal no ‘se ha iniciado causa pénal >qw: suponga una
investigacién y una persecucion efectiva, en su caso, de tales hechos punibles”, Asi come el
.tcxto finalmente pactado entte ambos partidos, del siguiente tenor: “Sin perjuicio de lo que
| pudieran diSponer los tratados y convenios internacionales suscritos por Espafia, para que
puedan conocer los tribunales espafioles deberd quedar acreditado que sus presuntos
responsables se encuentran en Espafia o que existen victimas de nacionalidad espafiola o

' f e g s ~ 3322
conslatarse algiin vinculo de conexidn relevante con Espafia™.

I7. En todo caso, sea cual fuere el texto definitivo, al resultar este beneficioso para las
personas acusadas que se encuentren fuera de los criterios de conexién con Espaila, la
norma necesariamente habrd de tener efecto retroactivo, con lo que los procedimientos

inexorablemente habrén de ser archivados.

2 Yer diario £/ Pais, 22-5-2009. La tramitacién parlamentatia de esta reforma puede consultarse en la pigina
web del Congreso.
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2. Puntos dgcimexéén y naciomalidad de Iz vi@:ﬁima'

18. Parece, 4 la vista de tado lo dicho, que va a ﬁaﬂtenel'se en la reforma del articulo 23.4°
de Ja LOPJ el punte de conexién de la nacionalidad espafiola de la victima. Cobra entonces
interés profundizar en el hecho de la naturalizacidn de los vcinco jesuitas “de origen .
espafiol”, segim dice la querella. Es indispensable coneretar cudl era la nacionalidad de las
victimas en el momento en que se produjeron los hechos, es decir, el 16 de noviembre de

1989.

19. Sin conocer, al presente, la fecha exacta en la que se produjo la »naturalizacién de Ioé
cinco sacerdotes jesuitas, cabe precisar que por ese acto pudieron o no perder la
nacionéli.dad espaiiola, ‘dependieﬁdo del contenido de la legislacion espafiola sobre
nacionalidad que estuviese vigente en el momento de la naturalizacién, No pudieron
conservar [a naciona}idad espafiola si lai naturalizacién en Fl Salvador se produjo antes de la
entrada en vigor en Espafia de la Ley 51/1982, de 13 de Julio que modificé el Cadigo Civil

en materia de nacionalidad.

20. En efecto, antes de la Ley de 15 de Julio de 1954, es decir, segim la primera redaccidén
del Cédigo Civil espafiol (1889), bastaba i)ara perdet la nacionalidad espafiola el adquirir,
voluntariamente, naturaleza en pais extranjero. Con la citada Ley de 15 de Julio de 1954, el
articule 22 introdujo una posibilidad de mantener la nactonalidad espafiola: “Perdersn la
nacionalidad espafiola los que hubieran adquirido voluntariamente otra nacionalidad. Para
que la pérdida produzca efectos se requiere tener veintitm afios cumplidos o dieciocho y

hallarse emancipado; haber residido fuera de Espafia al menos durante (res afios




Case 1:12-cr-10044-DPW Document 75-2 Filed 04/23/13 Page 100 of 1_18;”

Inmediatamente anteriores, y en cuanto a los varc’u'"._ies; no estar sujetos al servicio mﬂitaz; en: ;
perfodo active... No obstante..., la 'adqili.s;icién de la nacionalidad de un pafs
iberoamericano..,-. no producird pérdida c!a:‘ la nacionalidad espatiola cuando asf se haya
convenido expresamente coﬁ el Estado cu‘ya nacionalidad se adquiera...” El texto citado
permanecié inalterado en la reforma introducida por lﬁ Ley 14/1975, de 2 de mayo. Ahora
bien, es de mencionar que Espafia y El Salvador nunca han celebrado un convenio de doble

nacionalidad.

21. En estas circunstancias, una nueva mddiﬁcacién de la regulacion de la nacionalidad
espafiola por Ley 51/1982, de 13 de Julio, vino a dejar en manos del interesado Ia
posibilidad de mantener la nacionalidad espafiola no obstante haber adquirido la de un
Estado iberoamericano. Asi en el nuevo articulo 23 del Codigo Civil se disponia que
“perderdn la nacionalidad espafiola los que hallandose emancipados y residiendo fuera de
Espafia con tres afios de anterioridad adquieran voluntariamente otra nacionalidad. No la
perderdn cuando justifiquen ante los Registros Consular o Central que la adquisicion de la
ﬁacionztﬁdad extranjera se predujo | por tazén de emigracidn... La adquisicién de la
naciopalidad de paises iberoamericanos... o de aquellos con los que se concierte un tratado
de doble nacionalidad, s6lo producira pérdida de la nacionalidad espafiola de origen cuando

el interesado asi lo declare expresamente en el Registro Civil una vez emancipado”.

22. Ningim efecto puede ya tener en el caso que nos ocupa la modificacién que sufrié el
Cddigo Civil en materia de nacionalidad por la Ley 18/1990, de 17 de diciembre, cuvo
nuevo articulo 24 determing: “1. Pierden la nacionalidad espafiola los emancipados que,

residiendo habitualmentc en el extranjero, adquieran voluntariamente otra nacionalidad. . 3

14



2. La pérdida se producird una vez que'transam'rén Vtres afios a contar, i'espectivs_lmente.j
desde la adquisicion de la nacionalidad extranjerﬁ 0 desde la emancipacién. La adquisicion
de la nacionalidad de paises.iberoamericanos... no es bastante para producir, confomme a
este apartado, la pérdida de la nacionalidad espafiola de otigen...”. Ningfn efeeto; se
subraya, puede ya tener esta nueva normativa porque los sacerdotes jesuitas fueron

asesinados antes de la fecha de su entrada en vigor.

23. A la luz de la normativa recién expuesta, los cinco jesuitas “de origen espafiol” sélo
pudieron conservar la nacionalidad espafiola al adquirir la salvadorefia si esta adql_lisicién se
produjo después de la vigencia de fa Ley 51/1982, de 13 de julio, que es la normativa clave,
y siempre que cada interesado no hubiese formulado la declaracién de querer perderla ante
el Registro Civil espafiol. Si la adquisicién de la nacionalidad salvadoreia se proalljo
después de esa fecha y no hubo declaracién gxpresa de intencién de perder la nacionalidad
espaﬁola. ante dicho Registro, la adquisicién de la nacionalidad salvado:t’eﬁa no produjo por
esa sola circunstancia la pérdida de la nacionalidad espafiola de origen. Por Io tanto, dentro
de esa franja temporal y sin la referida declaracién registral, habria que concluir que a su
fallecimiento ostentaban la doble nacionalidad espafiola y salvadorefia. Si la adquisicion de
la nacionalidad salvadorefia tuvo lugar antes de Ia precitada Ley 51/1982, de 13 de julio,
indudablemente en el momento del fallecimiento posefan exclusivamente la nacionalidad

salvadorefia.

24. En la hipdtesis de la doble nacionalidad, cabe no obstante sefialar que el vinculo con

Espafia no podria ser un vineulo “fuerte™, dada la regulacion que el Cédico Civil es pagfiol
q , g ¢

establece en su articulo 9.9° respecto de cudl sea la nacionalidad “efectiva” en los supuestos
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de doble nacionalidad prévistcvé: en la ley éspaﬁola. En_ésfe caso, la ﬁacioha]idad éspéﬁ(}ial N
no seria la “efectiva”, y las victimas “dé origen espafiol” no estar{an sﬁjc}taé’ a las ieyes -
espafiolas sino a las salvadorefias. Fn ‘efectp; ¢l articulo 9.9° del citado Cédigo’ Civil
determina que: “...rcspécto de la situaciones de doble nacionalidad previsﬁs en las Ieyeé
espafiolas se estard a lo que determinen los tratados intéi‘nacionales, ¥, Si nada
estableciesen, serd preferida la nacionalidad coincidente con la altima residencia habitual Y,
en su defecto, Ia ultima adquiri,da.. .. Por lo tanto, ante Ia inexistencia de tratado de daoble
nacionalidad entre Espafia y Fl Salvador, temiendo las victimas “de origen espafiol” su
residencia habitual en ese Estado, resulta evidente que en materia de estatuto personal las

propias leyes espafiofas las determinaban sujetas a la ley salvadorefia.

25. Por tanto, en caso de doble nacionalidad la ley espafiola se atiene a la regla juridica
Vintemaciona] de la nacionalidad dominante y efectiva, para cuya determinacidn habrin de
tenerse en cuenta todos los factores relevantes, incluida la residencia habitual, el centro de
intereses, la participacién en la vida plblica y cualesquiera otras pruebas de vinculacion
con cada uno de los Estados. Bl Derecho Internacional® defiende siempre, en caso de doble
nacionalidad, que ha de buscarse ia nécionalidad activa, efectiva o de hecho del interesado’
que sc deriva de su actitud pgrsénal, domicilio o residencia habitual, lugar de trabzﬁo,.ete.,
que ¢s lo que permite precisar esa nacionalidad dominante o efectiva. Si la regla se aplica ai
caso de los jesuitas asesinados “de origen espaifiol”, es evidentc. que el vinculo real o
auténtico [0 mantenian con Aia L\eﬁuul‘ica de El Satvador, y su nacionalidad efectiva no era

otra’ que la salvadorefia. .

? Evitamos la cita tediosa de ta jurisprudencia internacional y arbitral, por otra parte bien conacida, en apoyo
de estaregla. .

16



- 3. Ef Derecho [nternacional aplicable

26. Es bien sabido que las relaciones ent’ré Estados se;beranos- quedm:; sometidas al Detc—:ch;)
Internacional (a pattir de ahora, DI), de supetior jerarquia sobre los derechos internos, como-
establece el articulo 27 del Convenio de Viena de 196,4')- sobre el derecho de los tratados,
declarando una norma del DI general que obliga tanto a Espaﬁ'a‘ como a El Salvador, cuandé
dispone que una “parte no podrd mvocar las disﬁosicione:s de su derecho interno CO;”HG
Justificacién del incumplimiento de un tratado®. Por tanto, se trata de saber si el DI avala de :
alguna manera la prictica de la AN que aqui nos ocupa. Por ahord, se prescinde de cualquier
otra consideracion sobre el derecho interno espafiol al no consideraﬂo pertinente en esta fase

del dictamen™,

27. En priner lugar, no nes consta que exista ningin tratado o norma convencional particular
que prorrogue eﬁ ninglin caso la jurisdiceién salvadorefia en favor de fos Organos
jurisdiccfonales penales espafioles. No existe, a este respecto, hinguna regla permisiva de
Derecho Internacional particular que vincule a la Republica de El Salvador v al Reino de

Espafia.

28. En concreto, el Tratado de Extradicién en vigor entre El Salvador y Espatfia, de 10 de
2} ‘, ey by Yy ' - - v
marzo de 1997, no ofrece una solucion para este asunto porque sus articulos 5, 6 y 7 impiden

absolutamente cualquier posible extradicidon a Espafia de los nacionales salvadorefios -

5

2 A pesar de las interrogantes que plantea, por ejemplo, la calificacion de los hechos sucedidos el 16 de
noviembre de 1989 en San. Salvador conforme a los tipos del Cddigo Penal espafiol de 1973, en pleno régimen
franquista, amén de considerar y tratar a las fuerzas arnadas de El Salvador como una banda terrorista.

* BOE de 13 de febrero de 1998, ’
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queré.ﬂados_ por razones muy plausibles qué mteresa recoger. Su articulo 5 preveé que sx: N
deniegue obligatoriamente la cxtfadicién st la p.(ersona. para la que se solicita est4 sic_i_tdg;‘; 3
juzgada'o lo l‘{a sido ya por la comisién del mismo delito, o bien estd libre de proccsamiemok 0
castigo por cualquier motiifai iﬁcluida la preseripein de la pena o de la accién penal; su
articulo 6 admite ademds denegar la extradiéién de nacionales; v su articulo 7 permite la
denegacién facultativa de la extradicion por clertas causas, éomo la comisién total o parcial

del presunto delito en el territorio de la parte requerida,

29. En este sentido y en relacién con los hechos que son objeto de la querella, se han Hevado a
cabo en El Salvador cuantos procedimientos judiciales y en particular penales ha exigido la
aplicacion de su derecho interno, completados con leyes aprobadas por su poder legislativo,
entre otras la Ley de Amnistia General para la Consolidacion de 1a Paz, de 20 de marzo de
1993. A la vista de esas actuaciones judiciales ¥ en aplicacion del principio nom bis in iden, se
considera improcedente e inaceptable, conforme al DI, la apertura de cualquier otro
procediriento penal en Espafia que pretenda reabrir ese asunto y entrar a valorar la conducta

. £ e e IR L pi
seguida por sus poderes judicial y legislativo®,

30. Del mismo modo, El Salvador y Espafia celebraron en 1997 un Convenio de Cooperacion
Judicial en Materia Penal, vigente a partir del 1 de septiembre de 199827, Fn su virtud, siempre
en “observancia de las normas constitucionales, legales y administrativas de sus Estados, asi

como ¢l respeto a los principios de Derecho Internacional, en especial de soberania, integridad

«

% De hecho, se subraya que el art. 23.5° de Ia LOPJ prevé que serd de aplicacién a los dolitos de proteceion
universal fo dispuesto en su art. 23.2°.¢): la jurisdiccion espafiola evitard conocer de los hechos cuando el
delincuente haya sido absuefto, indultado o penado en el extranjero, o, en este Gliimo caso, haya cumplido
condena; lo que constituye una proyeccion a nivel internacional del principio de “res judicata”.

¥ BOE de 31 de julio de 1998,

I8
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territorial y nio intervencién...”, acordaron mecanismos de cooperacion judicial y asistencia %

mutua en procesos penaleﬁ. Su articulo 3 fija que la :?xsisténcia comprenderd, eritre otros actos,
la recepcidén y produccién o la i przictit;a de pruebas (letra b) y la “entrega de documentos Y
otros objetos de prueba” (letra h). Estas prescripciones parecen cubrir la Comisidn 'R'dgator'ia
ordenada por el Magistrado-Juez de la AN. Conforme al articulo 4 del citado Convenié, las
autoridades facultadas para tener comunicacién ditecta y evacuar las solicitudes de asistencia
son el Ministerio de Justicia por parte de Espafia y la Corte Suprema de Justicia por parte de Ef
Salvador. Cabe suponer, pues, que la Comisidn Rogatoria debera ser comunicada a la Corte
Suprema de El Salvador. Ahora bien, conforme al articulo 6 del mismo Convenio, la parte
requerida podrd negar la asistencia, informando de inmediato a la autoridad de la otra parte

(segun el articulo 10.3%), cuando se den enire otras las siguientes condiciones, que dejan un

amplio margen discrecional a El Salvador dentro siempre del mds estricto respeto al

Convenio:
«
c. La persona en relacién con la cual se solicita la medida haya sido absuelta o haya
cumplido su condena en la Parte Requerida por el delito mencionado en la solicitud o
ésta se haya extinguido.
d. El cumplimiento de la solicitud sea contrario a la seguridad, al orden piiblico ¢ a
otros mteteses esenciales de la Parte Requerida.
¢) La solicitud de asistencia sea contraria al ordenamiento juridico de la Parte

Requerida o no se ajuste a las disposiciones de este Convenia.

31. En segundo lugar y en cuanto al DI general, el principio de jurisdiceién universal que

Espafia se atribuye por obra del articulo 23.4° de la mencionada LOPJ, constituye una clara
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violaciéu del principio de igualdad soberﬁua proclﬂrnﬁdo en el articulo 2.1° de la- Car-i’a de las
Naciones Unidas, declarado y dcsﬁm‘roﬂado prégresivmncnte en la Resolucién 2625 (XXV) de
la Asamblea Géncral de las Naciones Unidas, de 24 de octubre de 1970, que contiene los
principios basicos del Derecho Intemacioﬁal contempordneo. Merece la pena recordar qué
valor normative posee, en el DI ’coﬁtemporén-eoa el principio™ de la igualdad Soberana para
apreciaf MEjor Sus consecuencias para el presente caso. Puede ariticiparsé que se"trata dé un
principio consuetudinario fundamental del ordenamicnta j-un'dico contemporénéo, ségﬁﬁ

prueban tanto la practica (en particular la practica institucional de la Organizacién de las

Naciones Unidas) como la jurisprudencia internacional®?,

32. El origen de dicho principio se encuentra en los principios formulados en el art. 2 de la
Carta,vque fija las obligaciones principales a que se somete la conducta de los drganos v de
los miembros dé las Naciones Unidas con el fin de propiciar y fortalecer la paz v seguridad
intetnacionales; su parrafo primero establece en concrets que la “Organizacion esté basada
en &l principio de la igualdad soberana de todos sus miembros”. La llamada guerra fr{a
impidi6 el desarrollo de ééos principios contenidos en el art. 2 de la Carta basta la
-aprobacidn solemue, por consenso v tras un iargé proceso de negociacidn en el seno de un

Comité Especial, de la Res. 2625 (XXV) de la AG, de 24 de octubre de 1970. 1a Res.

* Los principios son, seglin la Corte Internacional de Justicia (a partic de ahora, Corte o CIJ), “des régles du
droit intemnational pour lesquelles I"appellation de principes peut étre Justifiée en raison de feur caractére plus
général et plus fondamental”: Délimitation de la fronticre maritime dans la région du golfe du Maine
(CanudalEtats-Unis &’ Amérique), aryit di 12 octobre 1034 (fond), CIJ, Rec. 1984, para. 79.

* Ast lo ha confirmado recienterente la Comisién de Derecho Internacional (COI) al ocuparse del tema de
“La [raghentacion del Derecho Internacional: dificultades derivadas de la’ diversificacién y expansisn del
Jerecho Internacional™ Doc. NU Suplemento n® 10 (A/61/10), pp. 462 y ss., donde se llega a afirmar que “Jas
obligaciones -de la Carta pueden prevalecer también sobre las normas del derechio internacional
consvetudinario que sean incompatibles con ellag” (p. 462), y “que la propia Carta de las Naciones Unidas
tiene un cardcter especial 2 causa de la naturaleza fundamental de algunas de sus normas, en particufar sus
Prapdsitos y Principios y su aceptacidn universal” (pp. 462-463).
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incluye como Anexo Ia Dc,cl
referentes a las relaciones de amistad ¥ a la cooperacion entre los Estados de conformidad
con Ja Carta de las Naciones Unidas”, dentro de cuyas disposiciones generales afirina, en su

apartado 3, que: ' ;

“Los principios de Ia Carta incorporados en la presente  Declaracion
constituyen principios basicos de Derecho Internacional vy, por cdnsiguiente,
msta a todos los Estados a que se gulen por estos principios en su
comportamiento internacional y a que desarrollen sus relaciones mutuas

sobre la base de su estricto cumplimiento,”

33. La Res. 2625 declara y desarrolla progresivamente cierto namero de principios ya
recogidos en la Carta, que son por tanto comunes a ambas. Tales principios expresan
valores jlﬂ‘ldlCOS y reglas de organizacién indispensables que por su contemdo normativo
consuetudinario, ocupan una posicion central en el erdenamiento y cons istituyen no sélo el
marco normativo general del D{ contemporaneo sino su principal sefia de identidad. Entre
eflos se encuentra y destaca el principio de igualdad soberana, sin duda el menos novedoso
de todos, porque se limita a reflejar como un espejo la estructura interestatal y
descentralizada de la sociedad internacional. La Res. ,,62,3, al declarar dxcho punmpm
mantiene el mismo enunciado que el art, 2.1° de la C‘arta (“El principio de la igualdad
soberana de los Fstados™) y lo dota dcl siguiente contenido sustantivo, que reproducimos en

parte por su valor clanﬁcador. .

s



“Tdd'os fos E’stzido’s- gozan de ignaldad soherana. Tienen iguales dercchos ¢

iguales deberes y-son por igual jrhie‘mbros de la comunidad internacional,

pese a las diferencias de orden econémico, social, politico o de otra fndole.

En particular, lé 1gualdad soberana 'comprende loé elementos siguientes:

a) Los Estados son iguales juridicamente;

b)> Cada Estado goza de los derechos inherentes a la plena soberania;

¢) Cada Estado tiene el deber de respetar la personalidad de los demas
Estados;

d) La integridad terfitorial y la independencia politica del Estado son

inviolables; (...)”

34. A la vista de estos elementos, hay que concluir que la soberanfa plena v exclusiva v sus
derechos inherentes, la integridad territorial e independencia politica v la igualdad formal
representan bien el estatuto jurfdico del Fstado en el ordenamiento internacional
contemporaneo, un estatuto juridico muy perdurable vy consistente™. Es habitual, ademas,
que ¢l principio llamado genéricamente de la igualdad soberana de Io;% Estados pueda
enunciarse también, reducido a su esencia, como el principio que defiende la soberania e

integridad territorial del Estado.

3 Porque Ja definicion de estos elementos se remonta mucho tiempo atrds, como avaia la Jurisprudencia
internacional. Ver e.g. [sland of Palmas Case (Netherlands/United States of dmerica), Award of 4 April 1928,
RS.A., vol. T, p. 838; “Sovereignty in the relations between States signifies independence. Independencs in
regard to a portion of the globe is the right to exercise therein, to the exclusion of any other State, the
funictions of a State. The development of the national organisation of States during the last few centuries and,
as & carollary, the development of international law, have established this principle of the exclugive
cornpetence of the State in regard to its own territory in such a way as to make it the point of departure in
settling most questions that concemn international relations.” Y Détroit de Corfou (Royaume-Uni c. Albanie).
arrét du 9 avril 1949 (fond), C13, Ree. 1949, p. 35: “Entre Etats indépendants, le respect de la souveraineté
territorale est Pune des bases essentielfes des rapports ifernationaux.”

[
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35. Para interpretar y aplicar este principio hay queﬁ_acudir ala disposicién general del
‘apartado 2 de la Res. 2625, que declara q‘ue todos los i:rincipios enumerados en la misma
“estdn relacionados entre si v cada -uno de ellos debe interpretarse en ¢l contexto de los
restantes,” Esa disposicién es mﬁy oportuna. Porque la Res. 2625 contiene varias e
importantes teferencias al citado principio, tanto en el Preambulo como en la parte
dispositiva. En el Preambulo, la AG reafirma, “de conformidad con la Carta, la importancia
basica de la igualdad soberana™ y se muestra convencida “de que todo intento de
quebrantar parcial o totalmente la unidad nacional ¥ la integridad territorial de un Estado o
pais o su independencia palitica es incompatible con los propdsitos y principios de la

Carta”.

36. En cuanto a la parte dispositiva, encontramos referencias explicitas al bﬁncipio de
iguraldad sobetana en otros dos principios vecinos y estrechamente relacionados con ést¢3 L
A saber, en el principio que prohibe el recurso a la amenaza o al uso de la fuerza, o
mediante cualquier ofra forma mcompatible con los propositos de las Naciorzeé Unidas,
coutra la integridad territorial o la independencia politica de cualquier Estado; este
principio subraya el valor de la integridad territorial del Estado como un medio o
instrumento utilisime para preservar la paz y la seguridad internacionales, y ha sido

reconocido y avalado por la CIJ en su jurisprudencia®. También en otro principio, el de no

¥ dcrivitds miliaires et paramilitaires au Nicaragua ef contre colui-ci (Nicaragua e. Etats-Usis d’Amérigque),
arrét du 27 juin 1986 (fond): ClJ, Rec. 1986, para. 212 (cita) y ss.: “La Cour doit maintenant traiter du
principe du respect de la souveraineté des Btats, qui en druit internacional est Eiroitement i 4 celui de la
prohibition de I'emploi de la force et 3 cetui de non-intervention.” _ : .
2 detivitds militaives et paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis d ‘Amérigque),
arret du 27 juin 1986 (fond): ClI, Rec. 1986, para. 187-191 (“les représentants des Etats le mentionnent
souvent comme étant non setilement un principe de droit international coutumier, mais encore un princips
fondamental ou essentiel de ce droit”; para. 190). Canséquences juridiques de lédification d'un mur dans le
Territoire palestinien occupé, avis consultarif du 9 juiller 2004: C1J, Ree. 2004, para. 74-75 y §7.

b
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mtervencion, no recogide expresamente en la Carta pero desarrollado en 1z Res. 2625, que ¢

lo formula como sigue:
“Ningiin Estado o grupo de Estados tiene derecho de intervenir directa o
indﬁ‘ectanmnte, y sea cual fuere el motivo, en [os asuntos internos o externos
de cualquier otro. Por lo tanto, no solamente la intervencién armada, sino
también cualesquiera otras formas de Injerencia o de amenaza atentatoria de
la personalidad del Estado, o de los elementos politicos, -€COnOMIcos y

culturales que lo constituyen, son violaciones del Derecho Internacional.”

37. La CU tuvo la oportunidad de precisar este principio en su sentencia de 27 de junio de
1986 en el Affaire des activités militaires et paramilitaires au Nicaragua et contre celui-ci,
sin duda el leading case de estos tres principios bdsicos del DI contemporaneo. Para la
.COE'[@, el prncipio econsuetudinario fundamental de no intervencién contaba con una
practica constante y bien establecida, que defendfa el derecho de todo Estado a conducir sus
asuntos sin injerencia. externa directa o indirecta, y lo presentaba como un corolario del
principto de soberania deli Estado™. La Corte insisti6 en advertir que los tres principios, el
de soberania y los de prohibicién del uso de la fuerza v no int«:rvenciéni ée superponian

inevitablemente hasta cierto punto, ya que diversos actos atribuidos al gobierno

¥ Activités militaives et paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis d ‘Amérique),
arrét du 27 juin 1986 (fond): CIJ, Ree. 1986, para, 202 y ss. y 242: “On a pu d’ailleurs présenter ce principe
comme un corollaire du principe d*égalité souveraing des Etats” {para. 202).

24



norteamericano (como el minado de puerlos nicaragiienses) incurrian en una violacion

simultdnea de todos ellos™, tal y como la parte d'ispositi-vaA del tallo puso de manifiesto.

38. La Res. 2625 s¢ inscribe en una practica de la Organizacién sustancialmente coherente
con su contenido. Valga recordar, a titulo ejemplar, las Reéoluciones de Ia AG citadas en su
Preambuio u otras resoluciones previas, como la Res. 2131 (XX, de 21 de diciembre de
1963, o la Res. 2160 (XXD”, de 30 de noviembre de 1966. Asi como otras Resoluciones
posteriores, declarativas de principios, muy en particular ta Res. 50/6, de 9 de noviembre de
1995, que contiene la “Declaracién con motivo del cincyentenario de las Naciones Unidas”,

que por supuesto reafirma, veinticineo afios después, los principios enunciados en 1970,

39. Asi las cosas, cuélqm’er fiorma que entre en conflicto con el articulo 103 de 1a Carta de
las Naciones Unidas, seed inaplicable como ,resuitado de ese conflicto y en todala amplitud
de ese conflicto™. Ello nos evita entrar en debates estérﬂesv acerca de la trascendencia en el
DI contemporineo del régimen especial 0 auténomo que hoy constituye el DI de los
derechos humanos. En cualquier caso, estara siempre subordinado a la Carta ¥y a sus

Principios, tal y como han sido desarrollados desde 1970,

* Activités militaires et paramilitaires au Nicaragua et contre celui-ci (Nicaragua c. Etats-Unis d ‘Amérique),

arrét du 27 juin 1986 (fond): CIJ, Rec. 1986, para. 251. .

¥ Activités militaives et paramilitaires au Nicaragua el contre celui-ci (Nicaragua ¢. Erats-Unis d’4 niérique),

arrét du 27 juin 1986 (fond): CII, Rec, 1986, para: 292, apartado G). :

* “Declaracian sobre Ja inadmisibitidad de la intervencién en los asuntos internos de los Estados y proteccién
de su independencia v soberanfa”.

7 «Observancia estricta de la prohibicién de recurrir a la amenaza o af uso de la fuerza en las relaciones

internacionales y del detecho de los pueblos a la libre determinacién’.

* Otra vez CDI, Doc. NU Suplemento n° 10 (A/61/10), p. 465.
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40. Sentado esto, se entiende que, sin contar con el previo consentimienito de la Reptiblica de
K Satvador, la jurisdiccién atribuida por una ley intéi‘na é los. tribunales esééﬁoleg sobre
hechos ocurridos en su territorio y sobre personds de su nacionalidad, as{ como para fiscalizar '
¥ pronunciarse sobre procedimientos y.actos judiciales de érganos salvadorefios, supone una
flagrante violacién al menos de los dos principios del Ijer§cl1o VIntemacionaI general tecién
citados, el de igualdad soberana yb el de no intervencién. En el estadd.acfual del Dereého
Internacional, no es posible afirmar unilateralmente el principio de justicia criminal univefsali
sin el consentimiento del Estado del locus delicti, propiamenfce competente en razén del

principio de territorialidad.

41. En virtud de los dos principios basicos tan citados, Espafia estd obligada de
conformidad con ¢l DI a respetar y por tanto a no interferir en los procedimientos judiciales
desarrollados de conformidad con la legislacién procesal y pénal salvadoredia, dirigidos a
enjuiciar a los responsables de delitos en territorio salvadorefio, siendo sus autores y
victimas nacionales de El Salvador. Los tribunales espafioles no son competentes para
juzgar la legalidad o validez de la Ley de Amnistia General aprobada en 1993 por el
Parlamento salvadorefio, democréﬁcametlte elegido por la poblacién de es{e Estado

centroameticano. Desde luego v en virtud de los mismos principios, los tribunales

salvadorefios tampoco se considerardn competentes para juzgar la legalidad o la validez de

la Ley de Amnistia dictada en Espafia en 1977, dirigida a eximir de toda responsabilidad a

los autores de crimenes cometidos durante el franquismo.

42. No es conforme con el DI en vigor, y asi lo corrobora el Derecho comparado v las

altimas reformas legislativas habidas en Ewopa, que cada Estado se auto conceda, a través
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de sus tribumles internos, la competencia para Juzgar la lemslacton y la Junspmdenua
emanada por el resto de Estados en el 4mbito de la _persecucmn penal de 103 defitos que se
cometan en su territorio, por y contra sus p_ropfos nacionales. La legislacion espafiola, en
concreto el art. 23-4 de la Ley Orgdnica del Poder Judicial de 1983, segtn ha sido
interpretada por el TC de Espafia (Sentencia 23 37/2005), penmte un gjercicio absolutamente
desmesurado y abusivo de I competencia penal de los tribunales espafioles que resulta
claramente contrario al DI. Desde luego, si los tribunales de los 192 Estados miembros de
la Organizacién de las Naciones Unidas aplicaran los mismos criterios, podriamos
encontrarnos con una auténtica situacién de anarquia en el ejercicio de la competencia
penal universal, lo que darfa lugar a infinidad de conflictos diplométicos, ¥ en su caso

jurisdiccionales, entre los Estados.

43. La Republica de Fl Salvador no es parte en el Estatuto de la Corte Penal Internacional,
firmado en Roma el 17 de julio de 1998 y en vigor desde el 1 de julic del afio 2002, Pero son
de Interds para este asunto las égicas precauciones con que dicho Estatuto tipifica los
crimenes mas graves de trascendencia para 1a comunidad internacional en sy conjunto sobre
los que tendra competencia ta Corte (articulos 5 y siguientes); asi como su competencia
temporal, limitada a los ciimenes cometidos ras Ja enirada en vigor del Estatuto; sin olvidar,
naturalmente, la condicién de que la competencia de la Corte alcanza sélo a los Estados parte
et el Estatuto (articulo 12). Todas estas salvaguardias contrastan sobremaners con la practica
de la AN espanola inadmisible conforme al DI. Dicha practica representa judicializar
unilateralmente, de fOﬁHa atemporal y arbitratia, al margen del ordenamiento mternacional, el .
control de las presumtas violaciones en cualquier otro Estado de ciertos de1cchos humanos

Hlamados de proteccion universal. Ello pobe en riesgo la estabilidad de Ias relaciones
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diplomndticas de Espafia con fos Estaclos afectados por dicha prictica, va que la conducta de la
AN, al margen de la consabida division de poderes, se atibuye al Estado espafiol y éste ha de

responder internacionalmente por ella.

44, tn el mismo sentido, merece la pena tecordar la Reciente Recoméndacién del Comité
de Derechos Humanos de Nacioncs Unidas a Espaiia, hecha piblica en su sesién celebrada
en la Oficina de las Naciones Unidas en Ginebra en loctnbre de 2008, donde se sefiala
respecto de la Ammistia dictada'én Espafia en 1977, que “la amnistia relacionada con graves
violaciones de derechos humanos estd en contradiccion con las disposiciones del
Convetio”, y recomienda “la abolicién de la Ley de Amnistia de 1977 y que tome medidas
legislativas que garanticen la no aplicabilidad de limitaciones legales a los erimenes contra
la humanidad por la jurisdiccidn nacional”. Pero Espafia ha aceptado previamente Ia
competencia de los mecanismos de control institucional previstos en el Pacto de Derechos
Civiles y Politicos de Nueva York, de 1966, que se encargan como es bien sabido de
estudiar y dgeidir sobre la conformidad con el DI de la legislacién v jurisprudencia internas

de los Estados parte.

45. En fin, ante este tipo de actuaciones judiciales unilaterales absolutamente desmésuradas
y abusivas, cabe por supuesto acudir a los procedimientos jurisdiccio_néles de solucién de
controversias previstos por el ordenamiento internacional, De hecho, ya sc han planteado
los primeros asuntos ante la CIJ, en los que se cuestiona juridicamente el alcance de la.
competencia penal universal de los tribunales internos. En particular, estd pendiente de
resolucion ante la Corte el caso referido a Ciertos procedimientos penales iniciados en

Francig, que enfrenta a la Republica Democratica del Congo contra Francia. En la

23
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demanda presentada ¢l 11 de abril de 2003 por la R:pﬂblica del Congo, ademds de alegarse™ ;
la inmunidad penal de 1os jefes de Estado é)‘ctranjeros, se aduce también que Francia viola e}
principio de la igualdad soberana de los Esfado& al atribuirse unilatera]ﬁieilte una
competencia universal en el Ambito penal tespecto de presuntos delifos cometidos en el

o~ . - - B (1}
Estado africano por y contra sus propios nacionales™,

46. Por altimo, causa mucha perplejidad que, en un momento crucial del proceso de
consolidacién democratica en la Repiiblica de El Salvador, coincidiendo p‘recisament_e con un
cambio de Administracién tras unas elecciones intachables que han permitido la alternancia
partidaria pacifica en Ia Presidencia de dicha Reptblica, la AN espafiola interfiera en dicho
proceso abriendo la posibilidad de revisar leyes y sentencias salvadorefias que pusicron punto
fmal a una cruenta y larga guerra civil. Lo que cabe esperar de un Estado amiigo como Espaiia,
que colabord en el proceso de paz que cerré ese conflicto interno y con una experiencia
histérica por desgracia similar a la sufvida hace muy poco tiempo por el pueblo salvadoreﬁo_,
¢s un cuidado y trato idéneos con las circunstancias por las que pasa la Repablica de El

Salvador.

# “Violation du principe selon lequel un Estat ne peu, au mépris du principe de I'égalité souveraine entre tous
les Membres de P'Organisation des Nations Unies, proclamé par Pacticle 2, paragraphe 1 de la Charte des
Nations Unies, exercer som pouvoir sur le territoire d’un autre Etat, en s'atiribuant unilatéralement une
compétence universelle en matiére pénale et en s'arrogeant le pouvoir de faire puutstivre et juger le ministre
de I'intérieur d'un Etat tranger 4 raison de prétendues infractions qu’il aurait commises A I'occasion de.
Pexercice de ses atiributions relatives au maintien de P'ordre public dans son pays”™: Requéte Mntroductive
d’instunce. Ceriaines procédures bénales engagées en France (Republique du Congo c. F. rance). Se puede
consultar en la pagina web de 12 Corte. : ‘




Case 1:12-cr-10044-DPW Document 75-2 Filed Q4/23/13 Page 1

4. Recomendaciones finales

47. A la vista de todo lo expﬁestoe a continuacibi $e proponen unas recoméndaciones S ‘
finales, que parten de un fundamento, a s;zber: de conformidad con ei DI en vigor, la
postura juridica que mantiene hspaﬁd en el émbito de la jurisdiccional penal universal debe
ser rechazada desde un Estado democrético y de dereého, compromeﬁdb con el resp;:té de
los derechos humanos, como es El Salvador. Un Estado que en [as c;os ultimas ‘d_écadas ha
Hevado a cabo un enorme esfuerzo politico y econdmico para recuperarse de doce aifios de

guctra civil. Por tanto:

A) EI DI en vigor no obliga a Bl Salvador a hacer cfectiva la Comisién Rogatoﬁa
expedida por el Magistrado-Juez del Juzgado Central de Tnstruccién n. 6 de laAN. La
autoridad cémpetente de El Salvador, muy probablemente la Corte Suprema de
Justicia, previa consulta con el Ministerio de Relaciones Exteriores, debe rechazar su
cumplimiento, y se debe solicitar a las autoridades de terceros Estados que tampoco

cumplan los requetimientos formulados por el mencionado Magistrade-Juez.

B)  Las autoridades de El Salvador deben llevar a cabo cc}nsu’ltasv con sus homdélogas de
Espafia y, si éstas son infructuosas en cuanto a contar con su leal colaboracion en este
asunto, deben protestar formalmente -zmte el Gobiemno espafiol por el ejercicio
absolutamente desmesurado y abusivo de la Jurisdiceién penal universal por parte de
los tribunales espafioles respecto de delitos cometidos en El Salvador por y contra

nacionales salvadorefios.

.

) De continuar las actuaciones de los tribunales espaiioles, El Salvador deberia

acudir ante los mecanismos de solucion de controversias previstos por el DI,
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4RF

y eb particular a la Corte Internacional de- Justicia, siguiendo asi log

precedentes que ya existen al respecto.

Por .fazonescstl;atégicas', 5¢ recomienda por 'L’xltimo censiderﬁ la p’(}sibﬂidad
de ratificar ¢ Estatuto de la Corte Penal htemacmnai De este mado, Bl
Salvador-dEmostmria que considera que Ia CPI ¢s la via més idénea -y
siempre complementaria de los tribtmales del Estado territorial— para
garantizar la aplicacién del DI pena} frente a las arbitrariedades a Ias que

nade dar Iugur el uso unilateral, d@smeswado' ¥ .-gbuswo de la jurisdifzgién

. - ¥
penal universal®C,

nuestro chctampn que sometemx}s ala comzderacmﬁ del 1hx~>trﬂ Gobiermno de la

Repnblica de EI Saiv'zdor por conducte del Mlmsteﬂo de Reiaﬁiones Exteriores.

En Madrid,

a 28 de mayo de 2009,

{,ﬁw{i«f\w f o S ISR,

Sl H/ ‘ﬁt o Y
Fdo. Dr. Carlos Jiménez Piernag
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e ”’Fdﬁ’}z José Antonio Toma

THE de la’ Tore

wa Se debe recordar a este respecto, que seguin el artfenlo 11 del Estatuto de Ron:n “1. La Cotte tendra
comnpeteneia (nicamente respecto de crimenes cometidos despuds de Ia entrada en vigor del presente

Estatuio”,
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‘ 1
UNITED STATES DEPARTMENT OF JUSTICE

O?FICE OF THE UNITED STATES ATTORNEY

DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA,
vVS. ‘ ' Case No.

JOHN DOE.

Federal Grand Jury
U.S8. Courthouse

1 Courthouse Way
Bogton, Massachusettis

Wednesday, ,
January 18, 2012

APPEARANCE; JOHN A. CAPIN
Assistant U.S. Attorney
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CLAUDIA RIVAS - 01/18/12 3

PROCEEDINGS

(12:15 p.m.)
CLAUDIA RIVAS, Sworn
EXAMINATION
BY MR. CAPIN:
Q Would you please tell the Grand Jury your name,
and spell your first and last names?
A Claudia Rivas, C-L-A-U-D-I-A R-I-V-A-S.

MR. CAPIN: Ms. Rivas, before we start the
question and answer period, I'm.going to inform you of
certain rights that you have as a witness in front of the
Graﬁd Jury and tell you about what this proceeding is about.
Now you’ve been in this room once before, correct, or béfore
the Grand Jury?

THﬁ WITNESS; Yes.

MR. CAPIN: And you undexrstand that this is a
Grand Jury that is investigating possible violations_of
federal law involving perjury and immigration fraud?

THE WITNESS: I do.

MR. CAPIN: And you understand that -- 2m I
correct in stating that you previously appeared before this
Grand Jury -- before a Grand Jury and declined'to answer
certain questions based on your right against self-
incrimination?

THE WITNESS: That’s correct.

APEX Reporting
(617) 269-2900
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CLAUDIA RIVAS - 01/18/12 4

MR. CAPIN: Aand you understand that the Court has
igsued what’s called commonly an immunity order, aﬁd you've
reviewed a copy of that order with your attorney, correct?

THE WITNESS: Yes.

MR, CAPIN: And you understand that you no longer
have any bésis under the Fifth Amendment to assert a
priﬁilege against self-incrimination because nothing you say
in this room can be used against you?

THE WITNESS: Yes.

MR. CAPIN: I'm going to go ahead and just mark as
an exhibit, if T may, the immunity order itself. It will
be -- are we up to six?

GRAND JUROR: Severn.

MR. CAPIN: So this will be marked Exhibit 7.

{Grand Jury Exhibit 7 marked.)

MR. CAPIN: And just take a look at those two
pages and just tell me, is that what you reviewed with your
lawyer?

THE WITNESS: Yes.

MR. CAPIN: And the answer is yes?

THE WITNESS: Yes.

MR. CAPIN: Now you’re blessed with being soft-
spoken. But the consequence of that is that the Court
Reporter’s job is harder. There’'s a microphone in front of

you. I would ask, if you would, to speak up and make sure

APEX Reporting
(617) 269-2900
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CLAUDIA RIVAS - 01/18/12
that all your answers are actually verbal, as opposed to
shakes of your head. Okayé
THE WITNESS: Ckay.
MR. CAPIN: So tﬁe ordexr that you just read says
among other things, and you understand this, that although.

no testimony you provide may be used against you in a

criminal case, you can still be prosecuted for perjury or

providing false statements?

THE WITNESS: I understand.

MR. CAPIN; And you understand that you’re under
cath, and any false statement about a material fact in this
room would constitute a federal crime, namely, perjury?

THE WITNESS: I understand.

BY MR. CAPIN:

Q I'm going to start by asking if you know a man
named Inocente Orlando Montano?
I do.
How do you know him?
He is my uncle.

How long have you known him?

oo o 0 P

Since I remember. My recollection goes back to
when I was seven, probably.
Have you ever lived with him?

Yes.:

LR A O]

When did you live with him?

APEX Reporting
(617) 269-2900
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'CLAUDIA RIVAS - 01/18/12 ' 6
A In El1 Salvador, I lived with him for about three
"months before my house was being -- It was occupied by the

tenant that was occupying it. And here in the United
States, we lived on and off, I want to say a good period of
maybe a year.

A year?

Yeah.

What year was that?

A o S o)

2001, I believe. And we moved, actually, to
Malden. 8o it could be less than a year; it could be more
than a year. I just can’t remember exactly.

Q Well, it might be helpful if we step back a little
bit, and you give us a little bit about your biographical -
background. Where do you‘currently live?

A .I live in Saugus.

How long have you lived there?

Six years; over six years now.

So since about 2006 or so?

2005.

And where did you live before Saugus?
Malden.

How long did you live there?

PO P OO B O

Just a few months because I was coming back from
Chelsea. I had moved in with my mother in Malden. So I was

coming from Chelsea, and I was there for three months in

APEX Reporting
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And before Malden, you lived in Chelsea?

Yes.

How long were you in Chelsea?

About a year.

So we're still in the mid-2000s, 2004 or so?
That was 2004, that’'s correct.

And before Chelsea, where did you live?

I lived in Malden.

How did you live at that particular address?
That was a long time, actually. It was the same

and off. I don‘t know if I -- You don’t mind that

I do my counting?

No, please take youf time.

30 about three years, I believe,
So from about 20017

Yes.

Is that the house where Mr. Montano lived with

Yes.

Oka&, let’'s go back. Let’s take a chronoclogy from
side. 8o where were you born?

El Sélvador“

What year were you born?

1972.

APEX Reporting
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How long did you live in El Salvador?
Well, to come here steady, you mean, afterwards?

Well, what do you mean by that?

MO B O

Because when I was nine, I came into the United
States because my mother came here. after her separation.
So that would have been about /81 or so7?

Q

A Yeah, ’81.
Q So your mother came to the United States?
A

Yes.
o) Was there a civil war going on in El1 Salvador at
that time?
A Yes,
Q That started in about ’'79, correct?

A I think so.
MR. CAPIN: One thing I neglected to say when I
was going over your rights, you ﬁnderstand that you have a
righﬁ to -- Your attorﬁey cannot be present in this room;
But you, at any point, want to take a break and talk to your
attorney, you can do that, correct?
THE WITNESS: Um-hmm. Yeé.

MR. CAPIN: And your attorney is Mr. Duggan, who

- is standing right -- he’s gitting in the hallway outside

this door, correct?
THE WITNESS: Yes.

MR, CAPIN: And also, I typically say this, and I

APEX Reporting
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think it goces without saying. If at any poinfrl ask a
quesﬁion, and you don't understand the questioﬁ, réther than
guess at what I’'m getting at, tell me you don’t understand,
and I'11 rephrase it.
THE WITNESS: Okay.

BY MR. CAPIN:

Q So you were born in El Salvador; you lived there
until r817?

A r81.

Q And you moved here. Have you been living here

since you were nine without interruption?

A No.
Q You’ve gone back and forth to El Salvador?
A Yes.
Q Describe your travel back and forth until you

reached adulthood?

A When I moved here -- Well, when I came here when T
was nine, my grandﬁother came aloﬁg,’I guess a few months
after, if I remember right. But she wouldn’t stay here
because of the weather. The coid was just getting to her,
and she wanted to go back to El Salvador, and she wouldn’t
go back without me because I was raised by my grandmother.

So my mother decided that it was good that I go back. And:

in any event, I was going to have my father’s support over

there.
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So I went back and went to live with my father.

But I was going back and forth with my mother to never lose

contact with her, and I would typically come on vacation, or

she would go down to El Salvador until 1999, when I decided

to come here for good to stay because my mother was having

some health issues.

Q

Now at that point, you were a teenager; you were

about 17 or so?

citizen?

A

Lo A o S T &

1559? No, I was 27. I'm not that young.

I'm off by a decade again. A bad habit of mine

Yes, I wish I was.

So you came at age 27, and you’ve lived here since

Yes.

‘Did you naturalize? Are you currently a U.S.

Yes.

When did you naturalize?

2003, I believe.

And when you cﬁme in '99,‘where did you live?
With mother. We lived in Everett,

Whatrwas the addfess in Everett?

Two Meter Road, Everett; Mass.

How long did you live there?

APEX Reporting
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A I think we lived there maybe two years. She had
been living there before. But me there, I think it was
about two vears..

Q What caused you to leave the 2 Meter Road

residence?
A It was a studio apartment, so --

Q Encugh said. 8o you moved out on your own, or you
moved out with your mother? |

A No, we moved with my mother. We got é bigger
apartment.

Q To the best of your memory, month and date that
you moved -- month and year, rather? |

A I can't remember the exact month, but it was -- we
lived.there about two years. Abdut two years, I think.

So sometime in-2001?
A I think so, yes. I believe it was 2001.

Q Was it the beginning of 2001, or was it later in

A I ﬁhink it was late 2001.

Q So if I understand correctly then until -- fou
moved to this country at age 27? I'm just trying to get the
chrono right.

A Yes.

0 That’s 1999. You live at the Meter Road residence

with your mother until late 2001, . in a studio apartment?

APEX Reporting
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A Yes.
0 ‘At that point, you and your mother move somewhere
else?
A Yes.
0 Where did you move in late 2001?
A I think that was the 168 Oliver or the 170 Oliver.

Tt was one house that had two apartments, and we at one
point, lived on the third floor, and the other one on the
first floor. But I can’t remember.

Q and the two floors had different numbers, 168 and

1707
i Exactly.
Q So sometime in late 2001, you moved to ---
A I think it was the 168,
0 But it was the Oliver Street address?
A Yes.
0 And what town is that in?
A Malden. |
0 So in late 2001, you moved to the Oliver Street

address in Malden. How long did you live there, and how big
was that apartment?

A That was a two-bedroom apartment. Actually, it
was a three -- no, two-bedroom apartment, but we turned one
of the rooms into a third bedroom, which I believe that was

the dining room area. 8o we moved there, and that’s the

APEX Reporting
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yvear that my uncle actually came along with us.

o} Did he occupy one of those, either one of the two
bedrooms cor the converted dining room bedroom?

A Yes.

Q ‘Where did you live after that?

A That’s when I moved to Chelsea, after I had my
first child."So my son was born in 2003, June of 2003. And
I moved to Chelsea March of 2004. Yeah, now I‘m getting it

right, 2004, because then my other son was born in December

of 2004.
0 So you have an almost 18-year-old?
A Well, no. I have ---

Q Oh, eight-year-old.

A An eight-year-old.

Q I'm doing it again. I was going to say, wow, how
did you manage that.

A Eight and a  half, my oldest one, and a seven-year-
old.

Q My mission today apparently is to make it clear

that lawyers cannot add or subtract. Okay, so how many kids

do you have?

. Two.
0 So you have an eight and a half year old?

A Son. I have twe sons, and the other one is even.

He just turned seven.

APEX Reporting
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CLAUDIA RIVAS - 01/18/12 14

Q- So in June of 2003, you moved, after the birth of
your first child to ---

A No,.in March of the following year. So he was
born in 2003, And in March of 2004, or February, I believe,
I moved to Chelsea.

Q Now you said that your uncle came -- this is Mr.
Montano -- came to live with you at some point in 2601,

after you moved out of the studio, correct?

A Yes.
0 Do you know where he was living prior to that?
A He stayed for a few days with us at the Meter Road

address. But my recollection is that he went to South
Carolina for some months. And when he came back, thére was
no way that we were all going to fit in that studio.

Q To the best of your memory, when did he arrive at
your residence, the Meter Road residence, and when did he go
to South Carolina?

Fiy I can’'t remember the exact dates when he went, but
I remember that sometime during the summer of 2001, he was
with us at the Meter Road.r And he left a few -- I want to
say a few months, maybe a couple of months afterwards to go
to South Carolina. 2And I can’'t really remember how long hé
stayed over there, but --

Q Where was he before the summer of 20017

A Before the summer? He was in El Salvador.

APEX Reporting
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Q Were you in contact with him during the summer?
Have you, during the course of your lifetime, stayed in
regular contact with him?

A After I came initially here, I lost touch with him
beéausé I really didn’'t -- I was more worried about what my
situation, work situation was going to be here.

0 But to the best of your khowledge, he came here
from El1 Salvador sometime, at earliest, in the summer of
20017

A The summer of 2001, ves.

0 And what’s your basis for believing that he was in
South Carolina af some poiﬁt?

A I think that’s what -- That’s what he told us he

was going to.

0 Did he tell you where he was going in South
Carolina?

A He has a sister, a half-sister in South Cd:olina.

Q@ ' What’s her name?

A Anna Martinez.

0 Is she currently in South Caroliné?

A Yés°

Q Do you know what town she’s in?

A 'Sﬁmmerville, S-U.

Q 5-U?

A S-U, not S-0-M.

APEX Reporting
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Is that S-U-double M?
Yes.
You don‘t happen to know her address?
My goodness.
Or her phone number?
I don't know her phone number.
Or even the road name?
206 White BRoulevard.
206 White Boulevard?
Yes.
Now to your knowledge, did Montano -- you believe

he came to this country from El Salvador scmetime

in the summer of 20017

A

Q

Um-hmm.

To your knowledge, did he, at some pcoint, leave

the country after that?

A

Q

A

since.

Q

traveling

A

Q

No.
You have no knowledge of that?

To the best of my knowledge, he has not left ever

Do you know, one way or the other, whether he was
out of the country in the summer of 20017

The summér of 20012

Like in July, for example?

Well, that’s the time that he came here.

APEX Reporting
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1 0 I see. I see. Thank you. So your memory is that
2 he came here in the summer of 2001°?
3 A Yes.
4 Q And at some point thereafter, went to South
5 Cerolina?
6 A Yes.
7 Q When he came here, do you know how he entered the
8 ‘country and where he entered the country?
9 A He came on a plane. I don’t know. I can’t
10 remember whether he entered in Miami. I can’t remember. I
11 don’'t know.
12 o] Well, whatever you know‘about how he came here is

13 based on what you told ---

14 A Well, I remember I picked him up at the airport.
15 So I assumed if he -- I'm sorry, if he came through the

16 airport, it‘s because he had a visa.

17 Q Okay. To the best of your knowiedge, he entered
18 by air in the summer of 20017

19 A Um-hmm.

20 0 And you personally picked him up at Legan Airport?
21 A Yes, along with my mother.

22 Q Do you remember, was it before or after the 4th of
23 July? |

24 A I can't remember.

25 || Q Then to the best of your knewledge, earlier in

APEX Reporting
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CLAUDIA RIVAS - 01/18/12 | 18
2001, for example, in February of 2001, he would have been
still in E1 Salvador? |

h I believe so.

Q And to the best of your knowledgé, in 2000,
throughout 2000, he would have been in El Salvador?

A Yes.

Q Do you know Mr. Montano was occupied while he
lived in E1l Salvador during his adult life?

A ° When I came to the United States, he had already
retired back in '99. But before that, he was in the
Salvadoran military.

0 And in fact, when you came in ‘99, he had just

retired from a fairly high rank in the military, correct?

A Yes.
Q He was the -- What was his rank?
A To the best of my knowledge, he was Vice Minister

of Public Safety in El salvador.

Q And that was, in essence, approkimately the third
person from the top in the upper echelons cof the military
government at the time, correct?

A I think that was -- fell under the Ministry of
Defense. And I think they had, because of the issues that
were going in the city -- and this is based on my readings
about how they created the two separate departments or

agencies -- is that they needed something specific for
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CLAUDIA RIVAS - 01/18/12 | : 18
Public Safety, and a Vice Ministry of Defense that would
work along with the Ministry of Defense.

0 Do you happen to know who the Vice Minister of
Defense when your uncle was the Viée Minister for Pubklic
Safety?

A I can’t remember who was -- the Vice Minister of
Defense, correct?

Q I'm going to show vou just some exhibits in the
proceeding. I'm going-to zoom in a little bit first. Now
you recognize the person that I'm zooming on now, or trying
to zoom on now. Do you recognize that person right there in
the middle?

y:y Yeah,'that’s my uncle.

0 That’s your uncle; that’s Mr., Montano, correct?
A Yes.
0 Do you recognlze the writing on this paper, whose

handwriting that is?

A It seems to be my‘uncle’s handwriting.

O Your uncle, Inocente Montano?

n My uncle, Inocenﬁe Montano.

Q - Iind whoever wrote this has identified this person

here as the Vice Minister of Defense, correct, last name

Zapeda?
y:\ Whoever wrote it is identifying.

Q Do you know, based on your knowledge of Salvadoran

APEX Reporting
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CLAUDIA RIVAS - 01/18/12 ' 20
history or politics, can you identify these people?
A I can identify my uncle, and I can identify the

first person on the row.

‘ Q This one here?
it Yes.
Q Who's he?
.\ He is Colonel Emilio Ponce.
Q What was his role in the late ‘90s?
A I can't rememberrwhat his function was. I can’‘t.:
But I know him because he was -- like my family knew him

before they even went into the military.

0 So your uncle and Ponce, were they friends, to
your knowledge?

A | Yes.

o) Do you recognize either of the other two? This

gentleman here, Number 2 is identified as the Minister of

Defense, and it looks like Larios is his last name. Do you
recognize him?

A Well, I don’'t recognize him, and I .can’t identify
him as him being Colonel Larios because I have no
recollection of his face attached to his name.

0 And the same answer with the regard to the person
on the fér right, Zapeda? |

A I can't. T can’'t.

0 Now tell us a little bit about your educational

APEX Reporting
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background, please?

A Most of my education, if not all my education I

received in El Salvador, middle school -- elementary school,

middle school, high school. I did study here for two years.
I did my fourth grade and my sophbmore year here. Aand
that’s why you can hear Englisﬁ coming out of my mouth. 2and
then because I-was going back and forth, I finished my law

degree in El Salvador. It was a five-year degree.

Q When did you get your law degree?
A 1997.
Q So that would have been about two years before you

came here and stayed, correct?

A Um-hmm.

0 After 1997, did you hold -- Tell us your
employment background since ’'97, or since 99, let’s say?

A Since 799? When I initially came here, I worked
as -- for a temp agency doing waitstaff or banquet services.
That was Snelling Persconnel. Then they placed me with a

manufacturing company called Barry Controls as a

‘receptionist, and I worked there for, I think it was a year

or over a year, and that was 2000, or most of 2000, yes.
After that, I épplied for, it wasn’t going to be a stead
job; it was going to be just a four-month job at a law firm,
Mageletta & McCarthy. 2And I stayed with them from January

of 2000 until August of 2000.
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What was the firm called? |
Mageletta é McCarthy.
Can you spell that for us, please?
M-A-G-E-L-E-T-T-A and McCarthy..
Common spelling?
Yes.
Where are they located?

I think they moved to 138 Portland Street in

Do they still exist?

Yes.

Who was your supervisor there?
Carlos Mageletta.

And you were there from January through August of .

That is correct.
What was your job?

I was an assistant, helping him with -- During

that time, there was an immigration benefit passed, and he

needed help with filling out what’s called 1ab6r

certification to be presented with the Department of Labor.

Q

attorney?
A

Q

Is Mr. Mageletta primarily an immigration

He 1is.

So did he train you on whatever you know ‘about
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CLAUDIA RIVAS - 01/18/12 | 23
immigration law?
y:\ Mainly employment-based applications. But I had
to do other things when needed. |

Q So describe what you did during that eight-month

period working for Mageletta & McCarthy?

A 'Basically, and mainly what I did for him during
that time was to sit down with clients; gather their
perscnal information; and fill out the information in order
to present documentation to the Department of Labor.

Q What types of clients did he have?

A You mean nationality-wise?

0 I mean, like, you know, were they people seéking
employment? Was it all employment -based, or was there some
that was tourism? |

A The vast majority. out of 300 cases, I think 290
would have been employment-based applications. But they had
family—based petitions, as well, which I did in the system,
too.

Q . So am I corredt in understanding that an
employment-based application is somebody who lives abroad;

is a foreign national, and he comes to this country seeking

" to do a specific job?

A Well, this was people living in here already,
which the government had allowed for them to apply for an

immigration benefit if they found an employer that was
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CLAUDIA RIVAS - 01/18/12 24
willing and capable of sponsoring them for an immigfant
visa.

Q When you say people living here would apply for an .
immigration benefit, what types of benefits were you:
familiar with?

A Well, specifically for this law, is they were
here, and they were working for somebody who was going to
sponsor them to remain at their employment position.

Q So are these people who had entered -- How had
they entered? Talking about sort of the typical case; how
would that person enter the country, in what capacity?
Tourist?

A Either way.A Even -- And this was a common joke
with the clients is, you know; how did you enter the
country. And they will say, "pillo México,“ which was,-you
know -- or they will say swimming. So illegally.

Q What was the first part of that you said before
yoﬁ said Mexico?

A Pillo Mexico.

Q Pillo®?

A There were a lot of Brazilians.

Q Oh, through Mexico?

A Yes, through Mexico. So I guess the benefit was
that, even if they had entered without inspection, they were

not required to leave the country in order to adjust their
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status. They would have to pay a fine. So that basically
opened the door for a lot of pecople that were already
holding employment in the United States, and that couldn’t,
you know, adijust their status becéuse they had entered the
country illegally.

Q Are you familiar withla benefit called Temporary
Protected Status? |

A Yes.

0 We’ll call it TPS fpr today's purposes. When did
you first become familiar.with TPS?

A Working at CarIOSVMageletta, hé -=- although I
wasn’t involved in working with those cases directly because
he had another person, there was a benefit open for
Salvadorans.

Q Now do you know when that benefit first became
available to Salvadorans?

A 2001, T believe. It was after the earthquakes in
El Salvador.

Q So sometime -- Doeg 1t refresh your memory if 1
suggest to you that it was sometime in late winter, like

February or March of 20017

A Yes.
Q When were the earthquakes?
A I believe -- There were two earthquakes. The one

that I exactly remember is the one on February 13, 2001, I
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1 believe. I can’t remember the other one.
2 Q 8o after that, TPS, the TPSlbenefit was extended
3 to citizens of El Salvador; is that correct?
4 A Yes.
5 1 Q 7 Did Mageletta & McCarthy process those types of

6 applications, that is, applications for TPS?

7 A They did.

8 o 0 Did they process applications for TPS for citizens
9 of countries other than El Salvador?

10 A I believe there was one for Honduras in place at

11 that time. That’s the only one I remember.

12 | Q Did you personally prepare any TPS applications in
13 your capacity as an emploYee at Mageletta & McCarthy?

14 A No.

15 Q Because you were doing primarily employment-based

16 stuff?

17 piy All of my work was for employment-based

18 applications.

19 ' Q Whére did you go to -- Did you go to work

20 gsomewhere else éfter August of 20007

21 A Yes. I went to work for Corey Cutler, and that

22 was after the 9/11 events.
23 Q What’s Corey Cutler?
24 A He’s a -- My goodness. He’s an everything

25 attorney.
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So he’s an attorney?
fersonal injury, immigration, probate, everything.
Where’s his office? |

I don’'t know if he’s still there, but I think --

oh, my goodness, in Boston, Franklin Street.

Q

So at the time you worked for him -- How long did

you work for him?

A

Just a few months. I worked for him from October

of 2001 until February of 2001.

Q

A o B R

October 2001 until February 2002, you meaﬁ?.
Yes., I'm sorry, 2002.

pid you do immigration work for Corey Cutler?
Yes.

What types of work?

He had -- He didn’‘t have that many immigration

cases at the time, but he had a few H1B1l Petitions.

Q

A

Are those employment-type petitions?

Employment-type petitions. And he had, I believe,

a few family-based petitions.

Q

In your capacity as an employee of either McCarthy

- Mageletta or working for Corey Cutler, did you receive

training on what benefits are available and how to fill out

forms,

A

Q

and the like?

Yes.

What kind of training?
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A Well, I had to know, first, which type of
information we needed to ask the client because that’s the
information that was going to be put into the forms. And
that was basically it; and to learn the software where we'’re
going to upload the forms.
Q So you worked for about, so like four months for

Mr., Cutler?

A Unm-hmm.
Q Did you go to work somewhere else after that?
A Yes. T went to work for another law firm, Sherwin

L. Kantrovitz, and I worked for him from February of 2002
until October of 2006.

And where is Kantroviti’s office?

Q

A 11 Beacon Street in'Boston, 4th Floor.

0 Is he still there, to your knowledge?

A -Yes.

0 What-kind of work did you do for that law firm?
A Just personal injury protection claims against

insurance comﬁanies for people involved in car accidents.
o) Specifically, what kind of work were you doing?
A I was a legal assistant there; assisting other
attorneys; being the main contact with insurance companies.
They advertise; they actually market their services to
Spanish-speaking clients. So the majority of their clients

are Hispanics. So I will be the liaison.
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Q . 8o in that capacity, were you filling out various
forms required for the processing or prosecution or defense
of civil 1awsuits? |

A I was never involved in the litigation part. It
was solely an administrative process.

Q So that involved deaiing with the clients,
correct?

A Deal with therclients, and submitting what’s
called -- and that’s the one form that’s universal in‘
personal injury céses, which is the Personal Injury
Application Form.

Q What is that?

A It's a form where vyou basically tell the insurance
companiés facts of the accident if you were injured, and
general information about you. |

0 Was the Kanﬁrovitz law firm then representing
people claiming injury, and submitting their claims to the

insurance company?

A Yes.

Q - Did you do any immigration work during that
period?

A Kantrovitz does not practice immigration.

Q How about after October of ’'06; where did you go
to work then?

A I went to work with my current employer, which is
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an accounting firm called, when I started working with them,

Tofias, PC. And we were acquired by a national firm, and

we’re now Cbiz Tofias Mayer Hoffmann McCann, New England

Division.

Q

I'm sure the Court Reporter got that. Would you

say that again and spell it, just so the record is clear,

all kidding aside?

A
Q
A
Q
A
Q
Fiy
McCann.

Q

A
Q
A

'Okay.

It was called Tefias, T-O-F-I-A-8°?
That’'s correct, DC. | |
BC?

Yes.

Then it-became?

Cbiz, that’s C-B-I-Z, T-O-F-I-A-S8, Mayer Hoffman

Mayer?
Hoffman --
Comma, Hoffman?

Mayer, just Mayer; Hoffman, H-O-F-F-M-A-N; McCann,

M-C-C-A-N-N comma PC.

Q

A

Q

And I assume Mayer is M-A-Y-E-R?
Yes.

What kind of work do you do for the company I’'11

just call Tofias?

A

I'm an executive assistant, supporting the
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individual that is in -- that manages all the employment
benefit plan audits.

Q 8o just break that down for me. What does that
entail? |

A Well, retirement plans 6f not publicly-held
companies are required to be audited if their assets are of
a certain amouﬁt. So the person that I work forris the
leader of the audits that are conducted on plans that
fequire audits and retain us to be their auditors.

Q So day to day, what are you doing?

A Everything.
Q . Just give us a few examples?
A You know, there’s a lot of clerical tasks

involved: scanning, typing, creating letters, writing
emails, copying; just general administrative work.
Q Now you prepared certain TPS forms on behalf of

Mr. Montano, correct?

A Yes.

Q Have you prepared TPS forms on anybody else?

A Yes.

Q How many-people?

A I can't remember exactly how many, but I‘'d ---
Q Approximately?

A --- I'd say approximately seven or eight ﬁaybe.
Q What wés yoﬁr relationship to these people?
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A Well, my uncle and his wife. 8o they’re related
to me by blood. And then one of my mqther's cousins, her
husband and their daughter are related somehow. We call
aunt and uncle. And then people that will tell others that

I knew how to fill these out.

Q Did you do it for a fee?
A In some cases, I did.
Q So if it was a family member, am I correct in

assuming you didn’t‘charge them?

A Yes.

Q But if it was somebody who came to you sort of by
word of houth, you charged them?

A Yes.

Q | So I'm going to just review a few, if I may, a few
TPS forms. First of all, you told us that your uncle came

to this country; you picked him up at the airport sometime

in 20017
A Yes.
0 How long after that did you £ill out his first --

did you assist him with his first TPS application,

approximately?
A 2003.
Q Since 2003, have you assisted him in preparation

of additional TPS forms?

A Yes.
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Q Thig isn't a test, so I'1ll ask you, to the best of

your memory, how many forms have you helped him with?

A I can tell you exactly how many.

Q Okay.

A Five in total.

Q Can you tell us exactly what years?

A My first one was 2003. The second one was in

2005. The third one was 2006, 2008, and 2010.

Q So let’s —; I'm going to show you the most recent
one that you just mentioned, which is 2010. Actually, why
don't I just -- I'll hand it to you first, and take as much
as time as you need; just f£lip through it and make sure that
you recognize that. And jusﬁ for the record, that is marked
as Grand Jury Exhibit Number 6.

Did you plaf a role in filling this out with your

uncle?
y:\ Since 2003.
Q@  So I'"ll start on this document, the last page of

Exhibit 6. Do you recognize the parts that are captioned

Interpreter Statement and Preparer Statement?

A Yes.

Q Do you recognize there’s a signature in both boxes
underneath, at the bottom of those sections next to the name
Claudia J. Rivas. Do you recognize that signature?

A ~ That’s my signature.
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Q So am I correctly reading that the first signatﬁre
on that page reads, "Language used: Spanish," correct?

A Yes. |

Q "I certify that I included English and the above-
mentioned language. I further certify that I Have read each
and every question and instruction on this form, as well as
the answer to each question to thié applicant in the above-
mentioned" -- we’ll look at the form itself. I'm going to
put the form in front of you because someﬁimes on the
ovérhead, it‘s hard -- "in the above-mentioned language, and
the applicant has understood each and every instruction and
question on the form, as well as the answer to each
question." Did I read that correctly?

A Yes.

0] And you signed that, and dated it 8/27/2010,

correct?

A Yes.

Q Then you further signed it as the preparer,
stating that I -- I'll start over again -~ "I declare that I

prepared this petition at the request of the above person,
and it is based on all the information of which I have
knowledge, " and it’s signed. The box "yes" is checked under
the words, "Attorney or representative in the event of
requésted evidence RFD in the USCIS contacted by fax or

email."” And you said yes, and you signed your name,
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correct?

A Yes.

Q What is USCIS?

A United States Citizenship and Immigration
Services.

Q And that’s the part of, sort of the section of the
Department of Homeland Security that determines whether or
not to grant benefits such as TPS, correct?

A That's correct.

Q‘ So you understoéd when you signed that that
somebody at USCIS would be looking at the answers as part of
a determination of whether, in this instance, Mr. Montanc
received a benefit?

A Yes.

Q Am I correct in understanding that you understocd,
baséd on your prior experience in preparing immigration
documents, that- the accuracy of the information you put on
those documents was -- Let me start the questioh again.

Am I correct in understanding that based on your
prior experience in preparing immigration documents for at
least two documents, that you understood that it was

important to be accurate when providing information to

USCIs?
A Xes.
Q Because you knew that questions in these forms
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CLAUDIA RIVAS - 01/18/12 : 36
tended to be material to the determination by USCIS?

A Yes.

Q And you understand when I say material, it means
it matters to the outcome or to the manner in which the
application is processed, correct?

¥i\ Yes.

Q And that a different answer to any of these
questions might open up a line of inquiry that otherwise

USCIS didn’t look into because of the answer put on the

document?
A Yes.
Q  So going back to the beginning then, having

certified that you read each and every one of the guestions
to Mr. Montano, would that include confirming all the
information on the first page under the section called --

captioned, "Information about you"?

A Can you repeat it, repeat the question because I
want to ---
Q No, I’'m glad you asked because I want you to

understand perfectly. So I'm correct in understand that you
certified that you read.each and every question on this form
to Inocente Montano, correct?

A I did certify it.

Q Did you in fact read it to him?

A No.
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Q Did you, at any point in processing TPS
applications for him, read him the questions on the form?

A Not all thé questions.

Q So for example, where it says here that his date
of birth is 7/4/42, how did you know that?

| A We checked information ;— or we prepared the
information to, you know, what they had for facts; you know,
just make sure that this is the right date of birth. So we
juét checked is this your date of birth or this is your
name. But I didn‘t sit down with him and ask name, -last
name every time, |

0 But let’s focus on the first time ydu did this.
The first time.you did this, am I correct in assuming you
didn’t ask him his name because you knew his name?

A No; And the first time I'read it -- Sorry. The
first time I did it, what I did is, T tock the last
aﬁplication that he had, or the one prior to it, and
transferred the informétion to it.

Q So you’re saying that somébodyr~~ Do you know who
prepared the first application before you became involved?

A I don’'t.

Q ‘But you had an application in your possession?
A Yes.

Q Scomething to compare it to?

A Yes.
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Q So you’'re saying that when you certified ---
A There was nobody signed as a preparer on that

form, but there was a form.

Q | Do you know, one way or the other, whether Mr.
Montano prepared it himself?

A I don’t know, one way or the other.

Q Where did you get the form?

A He gave it to me. |

Q So if I understaﬁd correctiy, the first time you
filled out ﬁne of thése TPS applications for Inocente
Montanc was sometime in 20037

A Yes.

Q And at that time, prior-to you f£illing out the
form, Montanc himself gave YOU é form which was an earlier
TPS application?

A Yes.

0 and that application didn’t have anybody indicated

on it as preparer?

A No.
Q So to the best of your knowledge ---
A ~He could have fiiled it out,
Q ‘Now when you put all this information down, did

you stop and ask yourself why it says date of entry
9/30/2000 when you personally picked him up at the airport

in the summer of 20017
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A I had already talked to him about ﬁhat:

Q Tell us about that conversation?

A I told him that the date of entrance had to be
truthful because that is what basically gave him the
benefit. The qualification or the criteria for the TPS was
nationals of El1 Salvador that had been here prior or
before - or prior or on February'l3, 2001.

Q How is it you remember‘that-date off the top of
your head?

A We have to know it in case people called the

~office for a TPS application.

Q So was this when you were working at Mageletta &
McCarthy, you had to know it?

A Yeah, we had to know it, not because I worked
directly with clients, but because of people that could have
called. That was the one question we had to ask.

Q So it was well-known to you as of the time you
were working at Mageletta & McCarthy that February 13, 2001
was an important date for TPS for'El Salvadorans, correct?

A Yes.

Q Because you knew that if somebody entered after

. that, they would be ineligible?

A That’s correct.

Q So tell us about the conversation with Mr. Montano

- about using the date of entry of 9/30/20007?
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A What I told him is that there is information that
is crossed with -- or within the government, and that they
could easily obtain his entry record and know that he didn’t
enter on that day through, I don’t know, McAllen, Texas in é
manner of EWI, which ig ---

0] Which is what?

A Enter without ingpection.

C- So you told him, in-éssence -~ Did you suggest to
him that you knew for a fact that it was incorrect that he

had entered in September of 2001 through Texas without

inspection?
A Yes, I knew that it was not correct.
Q And you told him that’s not correct?
A Yes.
0 And what did he say?
A He said he had to use it; he had to stay here.
Q Did he say why?

A He was going through a really hard financial
situation in El Salvador before he came here, and it is to
my knowledge that the reason why he came here was because of
his financial crisis. They had lost -- Him and his family
had lost almost everything to bad investments down in El
Salvador. So the situation was not the beét for him, and he
had already retired from the military. |

0 He was receiving a pension, correct?
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A Yes, which basically was used to assist his
daughter, who had no work and three kids.

Q Did his economic situation improve when he came to
this country?

A Well, he was able to pay a lot of debt with the
work that he did here because ever since he’s been here,
he’s worked.

Q When did he start working?'

A Well, when he went to South Carclina.

0 What was he doing there?

A Construction, I think.

Q So your understanding was that he.came here for
economic reasons?

A Um-hmm.

Q When he told you that he had to use this date, you
understood that was because if he told the truth -- he

understood that if he told the truth, he wouldn’t get the

" benefit?

A That’s correct. And he needed the benefit to have
a work permit because TPS comes along with a most wanted
work authorization.

Q And at the timing of the first épplicationr‘were
you at Mageletta & McCarthy?

A 2003? No.

Q Where were you?
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A I was working with Sherwin Kantrovitz.
Q So you were at Kantrovitz. So at that point, you

had already worked -- that was the third firm you‘had worked
aet?

A Yes.

Q You worked at Mageletta, and then Corey Cutler,
and then Kantrovitz?

A Um—hhm.

Q And you had already,.on many occasi&ns, submitted

forms to USCIS, not this exact form, but other forms for

Immigration?
A Yes.
Q And you had functioned as a preparer and certified

the accuracy of what you were submitting?

A Yes.

Q Did it concern you on this one that you signed;
you certified to the U.S. government that this was accurate,
when you in fact knew that at least this one thing is a lie?

A It did concern me because I didn’t know what the
outcome was going to be., And I think the only -- It’s not
that T think; I know the only reason why I did it was out of
wanting to help them because their situation was really
tough.

Q So your desire to help'him wags stronger than ybur

desire to tell the truth in a document where you had

APEX Reporting
(617} 269-2900




Case 1:12-cr-10044-DPW Document 75-3 Filed 04/23/13 Page 44 of 73

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

CLAUDIA RIVAS - 01/18/12 43

certified you were telling the truth?

A I didn’t think about any consequences back then.

Q But it’s fair to say that you did it because y&u
were trying to help him?

A Yes.

0 And your most importént -- your focus at that
point was making sure he stayed in the country?

A Yes.

o) And making sure he didn’t get in trouble with the

government?
A He had already done two applications before then.
Q But you didn’t certify on other one of his

applications the accuracy of things that you knew to be
incorrect, right?

A No, I didn’t. ‘But when I filled this out -- if
you don’t mind, if I can add something?

Q ‘No, please.

iy When I filled this one out, I knew the
information, when he gave me the prior form, that the
information pertaining his entry was not correct.

Q But you nonetheless certified that it was correct
because you wanted to make sure he got té stay in the
country?

A Yes.

Q And you didn’t want him to get in trouble with the
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government?

A Yes.

Q On this particular form then -- And actually, that
false statement is actually repeated as the very first
eligibility criteria, right? You knew that this was -- that
if you put the true date here, that that would basically
mean he didn’t get TPS?

A Yes.

Q And I'm going to ask you about, you’ve previously
spoken on two occasions, corfect, with law enforcement
agents concerning your preparation of this form?

A Yes. |

Q And I'm going to ask you specificaily about 2qgq, 2r
and 2t. 8o let’s take them in reverse order. 2t, now I'1ll
read that to you. It says, "Have you ever received any type
of military, paramilitary or Weapons training." Now do you

remember when this question first started appearing on the

TPS form?
A I know it started in 2008.
0 So of the forms that you £f£illed out for Mr.

Montano, the only two that had that particular gquestion were
the 2008 and the 2010, correct?

A That’s correct.

Q And am I correct in understanding that that early

model you had, the very first one you were looking at when
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you basically copied down the answers from the earlier form,
didn’t include that question?

A No.

Q So in checking that box no -- Did you put that
check mark in that box?

A Yes.

Q In checking that box‘no, what if any conversation

did you have with Montanoc?

A None.

Q So at the time you checked that no, it was 2010,
correct?

Y Yes.

Q &nd you knew that he had not only been -- you knew
that he had been a cadet in the Salvadoran military in the
1960s, correct?

y.Y I don‘t know when he wés a cadet, but I know that
he was in the military. 7

Q And you knew that he went to basically El
Salvador’s equivaient of West Point?

A Yes.

.Q - And you knew that he had served through -- he had
led a number of battalions through the ’70s, correct?

A I think he did lead them because ---

0 And you knew that, actually, in the ’'80s, he was

elevated to almost the highest position in the military
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government, correct?
A Yes.

Q@  And you knew that he served in that position, and

in other -- and he alsc served in combat positions, correct?
A Yes.
Q and you knew he served in those combat positions

during times, including a very bloody civil war, correct?

¥iy Yes.

Q That went on for 12 years, right?

A Yes.

Q So knowing all that, how could you possibly answer

no to the question{ 'have yoﬁ ever received any type of
military training’?

A Because I didn’'t even know the question had been
added to these forms, the 2008 and the 2010.

Q But did you not read the question when you checked
the box? Was this form done on computer or typewriter?

A No, computer.

Q‘ Does the computer,_for question 2t, default to no,

so if you don’t do anything, it’s just no?

A No. ©None of the questions do.

Q You had to put in no?

A Yes.

o} So how 1s it you chose to put no in that

particular box?
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| .y I went stralght with my mouse no, no, no because I
knew that those questions pertained to the eligibility of
the person to obtain the benefit; So if éne of those
questions was marked yes, then he wouldn't get'the benefit.
Q Now do you know that he’s actually'subséquently

admitted that he himself lied about that question?

A I don’t know that.

0 Now, your signatﬁre is at the very end, correct?
A Yes. |

Q . And above your signature,'there is a

certification. And you recognize that certification was

signed on the same day that you signed it, right?

A Yes.
Q By Mr. Montano himself, correct?

A’ . Yesg.

Q And the signature in the lower left-hand of the
certification on the second to last page of this document is
Montano’s signature?

A Yes,

Q And that reads, "I certify, under the penalt? of
perjury, under the laws of the United States of America,
that the foregoing is true and cdrrect; copies of documents
submitted are exact photocopies of unaltered original

documents, and I understand that I may be required to submit

‘original documents to USCIS at a later date." Did I read
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‘that correctly?
A Yes.
o} Then it has an authorization for releaserfr

additional information if need be, correct?
A Um-hmm.

0 So did you have any conversation with Montano

about the fact that he was certified, under the pains and --

under the penalty of perjury that all the foregoing
information was correct?

A I had no conversations to that effect with him.

0 When you had this conversation about the fact that
you knew he was lying about his date of entry; did you not
tell him that when signing this, he was signing under oath?

A What I told him is, if he was lying about the
date, and they found out that it was not the right date, he
could be deported. That was my conversation with him.

Q Did you tell him that he could also be charged
with perjury because he was signing under the pains of
perjury? 7

A I didn’t tell him because I -- I haﬁe to be
truthful here. I didn't know that this was dcone this way,
you know.

Q Do you recall, during your first conversation with
law enforcement agents when they were looking for your uncle

talking about this form?
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A They asked me if I knew what this form was.
Q Do you remember being asked whether you had

assisted him in preparing the form?

A Yes, they asked me if I had assisted, and my
answer was yes. | |

Q And do you remember telling them that you had gone
throﬁgh this form, and had read each and every question to
Mr. Montano, and reported the answers as he gave fhem to
you?

A My recollection was that I was the ﬁreﬁarer of the
forms, but I never went into any details of what I had done
reading each one of the forms to him.

Q So you have no recollection of saying thaﬁ you
read each and every question to him?

A No. = That I had assisted him. 2And the extent of
my answer was, yes, I filléd out this form for him, and my
name is there. How could I say no?

Q Right, you can’t say no because your name 1ig right
thefe?

A Exactly. But I did not ---

Q But my gquestion is, specifically, you know, did
you téll Speqial Agent Thomas Brian Andersen, or any other
agent of the U.S. government that, in £illing out these
fofms, yoﬁ went through each and every question with

Montano, and recorded the answers as he gave them to you?
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A I don’t recollect telling him that I read each one

of the gquestions to him., I don't.
Q Do you remember what you said -- what if anything

you said to the agents when they served you the subpoena to

come to this proceeding?

A Yes. I had a conversation with Agent Aﬁdersen.

It was an off record conversation. That’s how I started my
line because I was surprised that they were giviné me the
subpoena, and continuing with the possibility of an
indictment against my uncle. 2and I asked them why they were
doing this. &2and I said, I need to tell.you something off
the record. And my specific words to him were, if there’s
somebody guilty of doing something wrong, it’s mé because I
never read the questions to him, and that's why he’s in this
big mess.

Q Now, how had you determined that he was in this
what you call this big mess before you received your Grand
Jury subpoena?

A They had already come and looked for him at'my
house. Although I asked them if they had a warrant, they
said no. But the following day, he was arrested and placed

under the jurisdiction of the Department of Homeland

‘Security, and placed a bracelet. 2And then after that, there

was a criminal case open against him. So that’s a messy

[}

gituation.
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0 At what point in that chronology did you have this
conversation with Brian Andersen when you said, you know,
Tif anybody;s guilty, it’s me because I didn’t £ill in_the
form’? Was it before or after the arrest?
A After the arrest.

Was it before or after he was charged criminally?

A He‘had already been charged criminally, I believe,
yeah.
| Q Are you sure?

A I believe so because I can‘t -- and this is -- I

want to get my answer straight. I had already moved into my
new office in Boston. 2And I can’t remember when the

subpoena was served on me, the first one. So maybe he had

not been arraigned criminally. I can’t remember. But we

knew this was going to be a messy situation since he had
already received paperwork from the Immigration Service
telling him that he was going to be deported.

Q Telling him that he was going to lose his TPS
status? |

A They had already withdrawn the appiication.

Q So you know that he already -- basically, he was

out of status because he had lost TPS?

A That’s correct.
0 When you had this conversation with Andersen, had
" you seen any kind of criminal -- any kind of complaint or

APEX Reporting
(617) 269-2900




Case 1:12-cr-10044-DPW Document 75-3 Filed 04/23/13 Page 53 of 73

10
11
12
13
14
15
16
17
18
19

20

21.

22
23
24

25

CLAUDIA RIVAS - 01/18/12 52
other document describing any crime he was accused of
committing?

A Not any document. Well, just the paperwork that
he received from the Immigration Service. But he had
alfeady -- There was HOIA process, actually, because he had
an attorney already appointed for the crimiﬁal case. So,
yes, 1t was already.

Q And at that point, did you have any conversations
with your uncle, Mr. Montanc about what this was all about?

A About the subpoena. |

Q Tell us about that conversation?

A I told him that I had been called to testify in
front of the Grand Jury because they wanted to get my input
on what my role was when'submitting the forms with my
signature.

0 And what did he say to you?

A He said that he had to let the process go along.

Q Did you have any discussion about any of the
particular questibns on this form?

A Yes. I talked about those questions, and I did
tell him that those questions were never -- and becauserthis
is when T went to read, and I should have said this before.
I didn‘t even know that this question had appeared on 2008
until-all this happened because I went to read back the

copies of the applications, and I saw that the questions had
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appeared until 2008. So I didn’'t even know that ---
| Q Where did you havé coples of the applications?
A The ones that my uncle had. He saved copies for
his records.

Q And you read all eight that you prepared?

A All eight? I never prepared eight.

Q 211 five you prepared?

A I read the once since I started preparing it.

0 Why not the earlier ones? |

A There was no copies available on that -- I mean,

on the copies that I was feading. I was very interested in
knowing my involvement.

Q So four uncle saﬁed the ones you prepared, but
didn’'t save the earlier ones?

A I don't know if he has them, and he didn’t show
them me. I don‘t know. This was after the fact.

0 How is it he came to show you any of them?

A Well} you know, everybody saves his own records.
And every time I was filling out an application for him, I
wilill give him a copy for him to keep.

0 But he also had at least one if not more TPS
applicatiéns from before you stafted filling them out?

A I think so. I think he still has them. But the
ones that I went looking for are the ones that I-filled outl

So I can‘t tell you whether the other ones were there or
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not.
Q And why is that?
A I don’t know.
0 Why did you go looking for them?
A Because I wanted to see about those questions,

when they started appearing. Whén we met with the agents,
'they had.informed_him that he filled out those questions
Vansﬁering no, the Immigration officer. So after my uncle
was released with the bracelet, he -- you know, we discussed
about his conversations with the agents, and that’s the
things that they told him, ‘you filled these applications
saying that you didn’t have any military training.’

Q Is it your testimony that you first learned that
you checked no in that box for 2t after, years after
submitting this form?

A Yes.

Q And the same with regard to the 2008 form?

A Yes.

0 Because con both forms, you answered no to the

- guestion, "have you reqeived any type of military,
paramilitary or weapons training," correct?

A Yes. Because my knowiedge about incorrect
information on the form was only to the date of entrance.

Q  So you knew that wasn’t correct?

A Yes.
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You knew that, and you discussed that with him?
Yes.

So you knew that he knew it was incorrect?

A o B &

Yes.
Q And you knew that he knew that it mattered, and

that he viewed it as necessary to lie in order to get the

benefit?

A Yes.

Q With regard to qguestion 2g, the one above that,
"Have you ever assisted or participated" -- no, we’re going

to skip that one; strike that.

Go to Question 2r up here, "Have you ever been a
member of, assisted in, or participated in any group, unit
or organization of any kiﬁd in which you or other persons

used any type of weapon against any person or threatened to

‘do so." Now did I read that correctly?
‘A I think so.
Q Now you understand that a truthful answer to that

question would have to be yes, correct?

A Can you read that'again?

0 | I'1l put it right in front of you. So read
question 2r to yourself, please.

A Well, as far as my understanding, it doesn't

necessarily have to be yes because the way I read this

question is if you threaten -- and this is what strikes from
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this question to me, is if you ever threaten to use a weapon

against somebody. To my knowledge, he ---

Q Let’s look at it together. So it says, "Have you
ever been a member of an organization of any kind in which
you or other persons used any type of weapon against any
person, " all right. Forget what’s after the "or." Do you
understand in civil'waf, people use weapons against each
other, correct?

| A Yes, but ---

Q And you understand that he was a member of -- he
was actually the third in command. of the Salvadoran military
during the civil war, correct?

A Yes.

Q So his job was to oversee people using weapons
against other people, correct?

A Yes.

Q So explain to me now how that -- how a truthful

answer to that could be no?

A Because you can’t jump the other ones.
Q Which other ones?
A You know, the other -- a member of a group, unit,

because that to me sounds like it’s a non-legal unit or
group.
0] So you’re saying that you read that question to me

the correct answer is no because even though he was in the
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military, he wasn’t part of a group or a unit or
organization; is that what you’re saying?

A Well, it’s not that. What I'm saying is that if
you -- aﬁlleast to me, you read the whole question. So I
didn‘t stop to think, okay; thé Salvadoran military is part
of an.organization. So, yeah, this has to be answered yes.
I had to answer no on all of them. I told you that before.

Q You answéred nc because you had to -- you were
prepared to say whatever you had to on this form to make
sure he got_the benefit?

A Exactly.

Q Whether it was true or not?

A Yes.

0 With regard to Question 2r, "Have you ever been a
membér of" -- Oop, we just did that one, sorry. 2q, ﬁHave
you ever served in" -- at the very bottom here -- “been a

member of, assisted in, or participated in any military
unit, paramilitary unit, police unit, defense unit® -- I’m
sorry, "self-defense unit, vigilante unit; rebel‘groﬁp,
guerilla group; militia or insurgent organization."
Now, you're trained as a lawyer, right?_

A I'm not trained as a lawyer. I have a law degree
in E1 Salvador. |

Q You have a law degree?

A In E1 Salvador.
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Q In El Salvadeor. But there'is a word for "or" in

Spanish, correct?

A Yes.

Q What is that word?

A ”O”.

Q. 'And there’s a word for "and,'" right?

A Yes,

Q What’s that word?

A lleﬂ.

Q So you understand that, in either English or

Spanish, this is a list. of things, and if the aﬁswer te any
one of them is yes, then that should be yes, correct?

A Yes.

Q So you understand that a Lruthful answer to

Qﬁestion 2g would, of course, be yes, right?

A Yes.

Q Because he in fact was a member of the military?
A - Yes.

Q But it's your testimony that with regard to this

guestion here, 2r, you didn’t know that also says "or
participated in any gfoup or organization," somehow the fact
that it’'s a group, unit or organization means that a
truthful answer to that er Mr. Montano could possibly be
no?

A I was going to answer no to all those questions.
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Q Rega;dless of whether it was true.
MR, CAPIN: Just a few more questions. I'm sorry,
ladies and gentlemen. I promised a 1:00 lunch, and I
realize it‘s very late. We’ll take two or three more
minutes.
BY MR. CAPIN:
'Q ' When you first were contacted by law-enforcement,
where was your uncle?
He was golng to South Carolina.
How was he getting there?
Driving.
Who was driving?
-A cousin. |
What’s the cousin’s name?

Antonioc Martinez.

ORI S o R A - I © B

Where does he live?

b=

I'm sorry, Manuel Antonio Martinez. I don’t know
his address.

Q What city and town does -- what city.and state
does he live in? |

A Medford, Mass.

Q Do you know where -- why Mr. Martinez was driving
Mr. Montano to'South Carolina?

A Because he’s related to my aunt. So he knows

exactly how to get there. He’s related to my aunt that he
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had gone to first.
Q But what was -- To the extent you know, what was

Mr. Martinez’s interest in going to South Carolina?

A To bring my uncle down there.

Q Your uncle had a car, correct?

A . Yes,

Q That he owned?

A Yes.

Q Registered in his name?

A Yes.

0 With a Massachusetts license plate?

A Yes.

Q And he has a Mass. license?

A Yes.

0 Why did your uncle not drive himself to South
Cérolina?

A The car is not in good condition. I mean, you can

send anyone to check it. It’s not going to go beyond the
state border line.

Q When your uncle went to South Carolina, where did
he leave his car?

A At my house.

Q Whére was he living at the time?
A Everett, Mass.
Q

“And you were in Saugus?
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A Yes.
Q Was he living in Everett with his wife?
A Yes,
Q Did he always leave his car at your house, or did

he start that at some point?

A He left it there because parking where they live
on the street they live, it’s not good. Tt’s kind of
congested there. And they only get one parking spot from
the owner of their house. So he decided to leave it there
sO ﬁhere weren’'t going to be any ticket issues.

Q What did he tell you of his plans to go ﬁo South
Carolina?

A Well, we discussed this a lot, because I was
involved in that conversation. He received a call sometime
in June from a news man from El Salvador from a newspaper
called El Faro. And he called him basically just trying to
get an interview with him. 2and he told him that he was
going to be in Massachusetts sometime in July, and that he
wanted to meet with him.

Now we don’f know how he got his number; we don’t
know how he knew about, you know, his whereabouts. And this
came out of news being reported in El Salvador about a case
where my uncle is involved in Spain, an indictment that waé‘
issued by the Spanish government for some allegations of

things that happened in El Salvador.
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Q You’re talking about the Spanish government
indicted your uncle lasf summer, in the summer of 2011, in
connecti&n with the hurder of several priests, correct?

A Yes.

0 And also 1n connection with the murder of the
priests’ housekeeper and the housekeeper’s daughter?

A Yes.

Q Did you have arconversation with your uncle about
that indictment?

gy No —~.Oh, ves, I'm scrry. I did have a
conversation with him because I told him that the newspapers

were looking for him to get, you know, hisg input about what

- they were doing in El1 Salvador because the Spanish

government had already done -- or requested some military
members, or past military members to be extradited to EL
Salvador. So what I told him is that the newspapers were

now looking for him to get an interview from him, and that

it was just going to be bad.

Q Who said it was going to be bad?

A Well, because once you get.the media on you, they
don’'t leave you alqﬁe. |

Q But did you say to him it’s going to be bad, or
did he say to you it’s going to be bad?

y:\ No, T said to him it’s going to be bad with all

these people coming to you for interviews.
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0 Why would it be bad?

A They never go away, the press.

Q How do you know? What’s your experience with the
press?

A We’ve experienced it with him.

Q But ---

A Oh, you mean from El1 Salvador?

Q Before this?

A Oh, before this? ©Oh, in El Salvador, once the

press hangs onto something, they don’t let go, and this is

based on somecne who’'s lived there.

Q Did you or your family have personal experience
with being --- |
| A No, but we know pecople that have.
Q People in connection with ---

A No, people that had, I don’t know, somebodyrwho
had a death in their family and wanted to know,ryou know?
the details about the death in the family, or whatever it
was. So this has a political taint, to my knowledge. And
once they grab something that has a political taint, it was
even worse. So I told him that he shouldn’t talk to any
press because the case in Spain has not resolved. And this
was my advice to him, just to keep him away from, ydu know,
the media circus.

And this happened sometime in maybe May or June of
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this -- of last year, I‘m sorry. And after that, in July, I
believe, The Boston Globe came over looking for him, or a

reporter from The Boston Globe came over to his house

looking for him. So I told him that this what the -- Oh,

and after that phone conversation with my uncle, the
newspaper in El Salvador issued a report saying that they
had found my uncle living here for the past ten years, and
he was hefeJ I don’£ know, just free, walking free while
there was an indictment against him in Spain. So after
that, The Boston Globe reporter came looking for him at the

house, and he wasn’t there.

o) At whose house?

A My uncle’s hoﬁse.

Q How did you learn about it?

A Because he told us that séﬁebodyAhad come over.

and in fact, Mr. Andersen ---

Q What exactly did he say?

A He said, "There was somebody that left a message
for melat the house." And that was latex confirmed'by Agent
Andersen who said The Boston Globe report that came out
shortly after that visit, they couldn’t get in contact with
him generated ancther note on The Globe.

-0 Did you see The Globe piece?
A Yes. And they were basically talking about,

again, my uncle living in Massachusetts, and being here
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although he had that case in Spain, -you know, the indictment
against him'in Spain.

o) And at that point, did your uncle make a decision
to leave Massachusetts?

A Yes. I told him that the news was not going to
stop until they could either talk to him or get something
with him, sit down or whatever, and thét it was just going
to be a circus. And there were several news-reportérs
coming over to the house after that Boston Globe note was
published. I mean, there were several. They were even
ﬁélking to neighbors. It was not a pleasant situation.

| So he stayed at my house for a few days before
that. And then I told him, well, you know, South Carolina
is the place for you to stay until, you know, this just
calms down because right now, they’re not going to leave you
alone.

Q ﬁidn’t you tell Agent Andersen when you first
spoke to him that your uncle was on his way to Mexico at the
time?

A No, I never told them he was on his way to Mexico.
And I think his recollection, or even saying Mexico.in that
conversation was when my mother said -- They were looking
for my uncle to question him. They didn’t show up with a
warrant for his arrest. They didn’t Eell me that they

wanted to arrest him. They told me that they wanted to have
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a conversation with him. And based on, because of The
Boston Globe report,‘they héd to move fast. So.I guesé the
report had come out two days before ﬁhey came to my house,
or a day before they came to my house.

and my mother asgked him, you know, if you’ re going
to -- you know, what's going to happen to him. And he
confirmed that he was most likely going to be deported.

Q What’s your mother’s name?

A Nora Montano. And she says, ‘Well, if you’'re
going to deport him, and he, let’s say he was going to
Mexico right now, why wouldn’t you let him go if you’re
going to end up deporting him.’ So that was the Mexico part
that he says that I told him. v

Q0  Were you present for this conversation?

A ves. And in fact, he ---
Q What was your understanding of why your mother

would suggest he was going to Mexico?
| ‘A and I have to go back to that. In fact, Mr.
andersen was not even in the room when that happened. It
was only another officer. His name was Jeff. 1 have to
give you the whole detail, because ---

Q Oh, please.

A --- I remember exéctly what the conversation was
with them. And my uncle was not going to Mexico. My uncle

had not left Massachusetts to go to Mexico. And I even told
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Mr. Andersen the day they came to my house that I didn’t
even know where they were exactly at the time because they
wanted to know exactly where he is right now. I said I
don’t know where he is. But I called him to come back. If
he had gone -- If he was on his way to Mexico{ and I could

be seeing everything that was happening, I probably wouldn't

- have called. But he was not trying to leave this country.

So the comment that my mother ---
Q So if he had gone to Mexico, you wouldn’t have

called because you would have wanted him to get out of the

country?
A No. What I'm saying is, if that would have been
the case -- and I don’t even know how it would have been

reacted because what I told my uncle when I called him to
turn back -- They wanted him to come right away. 2And the
way they presented it to me was it’s not going to be nice if
we send a bunch of agents looking for him.

My uncle is 69; had cancer bladder; walks with a
cane. He’s not a teenager who is going to jump a fence
running from enforcement officers or law enforcement
officers.

Q So a moment ago, you said if you had known if in
fact he was going to Mexico, you simply wouldn’t have said
anything?

A That is just exemplify that it was never -- that
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CLAUDIA RIVAS - 01/18/12 68
was never the intention, okay. |

Q  But when you said, 'if he was going to Mexico, I
wouldn’t have said anything,’ what did you mean by that?

A I'm not trying to say that T would'have assisted
him to leave the country. What I'm saying is that
conversatioh, or what Mr. Andersen says that I told him ---

Q How do you know what Mr. Andersen says?

A You just told me. You said, ’you told Officer
aAndersen that he was going to Mexico.’

Q T asked you whether you told Agent Andersen.

‘A T didn’t. I said I did not.

0 So that’'s your only basis of knowledge; you
haven’t discussed it with anybody else?

A About what? He wasn’f even present. I never ---

Q  Have you discussed with anybody else what Brian
Andersen’s memory is of a conversation with you or your
mother? |

A No, because he wasn’t even in the room when my
mother said those words.

Q Here'’'s my question. Have you discussed with
anybody out of this room what Mr. Andersen’s room about any
conversation he had with you or your mother?

A No, I haven’t discussed it because I didn’t even
know that he was -- well, I don’t know if he said it. T

don’t know if that’'s just the question that you asked me.
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CLAUDIA RIVAS - 01/18/12 _ 69

Q - You’re saying that the first you heard of any |
suggestion that Brian andersen remembers a conversation
about your uncle reporting he was goiﬁg to Mexico ﬁas today,
a few minutes ago?

A No. I was very surprised that a comment made by
my mother the way that it was, was actually in the papers
because the papers published that my uncle was arrested
while to flee the United States throuéh Mexico. And that's
in the newspapers, and that is not correct.

Q Did you discuss -- What paper was that in?

A I can’t remember which one.

Q Did you discuss that with your mother?

p:Y Yes. And I told her, how can a comment that she
threw out to the air was taken in that way. ‘Mr; Andersen

wasn't even present in the room.

Q When what?

A When my mother said that. 5o if you ---

Q Said what?

A The‘comment that I just told you.

Q Repeat it, please? -

A The chment was, '"We kﬁew that my uncle, the
outcome was going to be deportation for him." So my mother
came out -~ They were only talking to me. My mother was in

the kitchen fixing things, looking after my sons because

they were there, already back from school. and she said,
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CLAUDIA RIVAS - 01/18/12 70
'If you're going to deport him, what if he was going to
Mexico? Wouldn’t you let him go? He’s going to be
deported, anyways.’ But that doesn’t mean ---

Q Did you ever talk to -- Let me interrupt you
there. Did you ever talk to yoﬁr mother about why on earth
she would say such a thing? |

.\ I don’'t know why she said it. You can’t control
mother’'s thoughts;

Q- Clearly not; wouldn’t wént to try. So what was
your -- Your understanding was that your uncle was going to
South Carolina?

A | Yes;

Q. Had he discussed it with his sister in South

Carolina, to your knowledge?

A Yes.
Q What was he going to do in South Carolina?
A Stay there for a few days, weeks. I don’t know

how long} We had not discussed the length of time.

-Q And why?

A Because the press was coming to his house
constantly. It had been over the days after that Béston
Globe report.

MR. CAPIN: Now I‘'m going to ask you, with the
Grand Jury’s permission, to step outside for a minute while

I confer with them. Would you just mind stepping outside
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1 the door, and closing the door after you go? |
2. (Whereupon, at 1:37 p.m., the witness exits the
3 room. }
4 (Whereupon, at 1:38 p.m., the witness returns to
5 the‘room.)
6 MR. CAPIN: Mr. Foreperson, I have no more
7 gquestions for this witness. May she be dismissed?
8 . GRAND JUROR: Yes.
S MR. CAPIN: Thank you.
10 (Whereupon, at 1:38 p.m., on Wednesday, January
11 18, 2012, the Witness was excused.)
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